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The formation of nation states, which were con-
solidated in the nineteenth century, often ruptured
the unity of the great pre-existing legal and polit-
ical systems. This led to the emergence of numer-
ous self-sufficient and sovereign state systems
(Grossi 2018, p. 104 ff.). That said, large-scale
regional organizations oriented toward the crea-
tion of common political and legal spaces – such
as the European Union, transnational law, and
globalization – have significantly compromised
the principle of sovereignty.

Although one cannot ignore the influence
derived from the integration into a wider interna-
tional community, each state bears claim to a legal
system derived from its own regulatory sources to

respond to the needs of its community.
Self-sufficiency and the capacity of a system to
appropriately regulate with its own legislation do
not exclude external systems from being taken
into consideration. Disparate legal systems can
therefore impact each other in various ways,
from mere acknowledgment to enhanced evalua-
tion and revision of new constitutional drafts, and
even the incorporation of legislation developed
and operating in other jurisdictions.

An awareness of different legal systems
encourages inter-systemic and inter-institutional
comparison. Of course, the comparison will
depend on the interests of the individuals
conducting such evaluations. Comparative law
thus constitutes an intellectual operation of com-
parison between the orders, institutions, and pol-
icies of different systems, which, if conducted
systematically in accordance with legal methods,
assumes the characteristics of a scientific disci-
pline (Gorla 1964, p. 928 ff.).

Comparative methods in the field of constitu-
tional law differ significantly from those applied
to private law. Comparative private law revolves
around the legal concerns of the individual, while
comparative constitutional law is related to the
way that different legal systems govern the orga-
nization and the exercise of civil authority, and the
position of individuals and groups in relation to
power (Pizzorusso 1981, p. 151 ff.).

Comparative legal scholars concentrate on the
identification and examination of institutional
legal frameworks. Knowledge of political
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institutions is an important prerequisite for an
in-depth examination of the legal regimes under
scrutiny. This evokes the well-known debate on
the relevance of politics for law students. To solve
such a problem, one should differentiate the
intrinsic features of constitutional law from other
disciplines, such as political science, sociology,
and history. The latter are often essential in under-
standing topics encompassing constitutional doc-
trines and fundamental rights and freedoms
because they provide a broader framework of
state and government structure, and political orga-
nization on a global scale.

It must be stressed that the comparative consti-
tutionalist’s attention focuses upon a geopolitical
scenario that has been subject to profound changes
since the initial emergence of comparative law.

In the past, comparisons were conducted
between legal systems and institutions within
homogeneous cultural and political spheres, grav-
itating around European states and, more gener-
ally, the Western World. The systems and
institutions featured in these comparisons all sub-
scribed to the same liberal democratic model,
taken for granted as the “natural” political form
of any state on the international stage, and devia-
tions from this classic model were deemed
“degenerative.” Therefore, scholars tended to
focus on European and American legislation, tra-
ditionally linked to that of the United Kingdom,
and neglected legislation from beyond this consti-
tutional and geographical area. This essentially
Eurocentric vision began to dissolve following
the First World War with the creation of the Soviet
Union. The latter was too large to be ignored
despite its divergence from the “classic” model
of democracy. The Eurocentric vision eventually
collapsed altogether under the force of post-war
decolonization. There was no longer consensus on
what constituted the “model state” according to
comparative constitutional theory: Authoritarian-
ism, with its stark deviations from the “classic”
democratic model, became identified as a third
form of state, while newly independent states
often resisted easy classification within either lib-
eral democracy or Soviet socialism, with their
respective principles and organizational
structures.

An awareness of diverse forms of state has
enabled neither their scientific categorization,
nor the creation of a satisfactory comparative
method. Only the liberal and socialist states offer
clearly identifiable characteristics for the classifi-
cation of state forms. Themost recent independent
states are the hybrid products of principles and
organizational practices of historical-political ori-
gin: legal systems inspired by local traditions and
principles derived from the liberal or socialist
state. More recently, state systems have increas-
ingly adopted liberal constitutional organizational
principles even while maintaining authoritarian
practices, which evidently compromise the guar-
antee of rights (Arnold 2006, p. 253 ff.). Reducing
these states to a collective unit proved to be prob-
lematic; only an analytical investigation of each
separate legal system or group of legal systems
could produce scientifically acceptable
typologies.

Due to the fact that comparative analysis has
difficulties encompassing states that are not liberal
democracies, the practice has long consisted of
purely descriptive analyses of individual systems,
juxtaposed within a single compilation and super-
ficially classified as a comparative study
(Lauvaux and Divellec 2015). These difficulties
persist and, despite extensive debates by compar-
ativists, a consensus has yet to be reached on the
criteria for the comparative method in the field of
constitutional law. Although the discipline has
made some progress, it remains largely isolated
to scholarship within Western cultural spheres
(Reimann 2002, p. 671 ff.), as comparative law
studies are, in principle, ignored in other cultural
fields. However, this by no means prevents
scholars from venturing beyond analyses of the
Western cultural tradition into comparison of
rights in more diverse cultural settings (Siems
2014, p. 101 ff.).

The comparative work of modern constitu-
tional law scholars has taken on a particular rele-
vance in light of both the growing intensity of
relations between nations and their increasing col-
laboration and integration – the understanding of
each of which requires comparisons between their
respective conceptions of constitutional values.
Such relations concern not only political and
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economic, but also cultural profiles, and the inter-
actions between scholars from the different scien-
tific, and especially legal, disciplines (Ponthoreau
2010, p. 225 ff.; Adams and Bomhoff 2012;
Hirschl 2014). The flux of information between
academic practitioners, legislators, and judges
will inevitably produce a shared awareness of
different legal systems, of common problems,
and of the need to compare similar or divergent
experiences. Social scientists have thus become
increasingly convinced that they operate in a cul-
turally diverse and cosmopolitan environment,
frequently controversial but fundamentally char-
acterized by common values that enable a mutual
comprehension of the phenomena that affect the
societies in which they operate (Häberle 1999,
p. 207 ff.; Cervati 2009, pp. 139 ff. and 233 ff.).
The ability to identify common cultural spaces
and an accentuated awareness of the close rela-
tionship between constitution and culture
(Frankenberg 2006, p. 439 ff.) facilitate a con-
structive working environment. However, one
must refrain from the assumption that shared cul-
tural spaces, a mutual appreciation of diverse real-
ities, and the exchange of information and
research will naturally lead to comparative analy-
sis. If this were the case, a climate of intercultural
communication would automatically generate a
sort of comparative mentality, which at best can
be considered a “prerequisite” for comparison.
The exchange of knowledge between scholars,
the study of institutions from diverse legal sys-
tems, and a mere sensibility towards diverse legal
experiences as such do not constitute compari-
sons. Comparative analysis in the scientific sense
is always an explicit and well-argued process
(Reitz 1998, p. 617 ff.), and the common cultural
substratum is but a premise on which to establish a
comparative framework for political systems and,
therefore, constitutions.

We will need to address the impact of common
cultural spaces on comparative studies before we
can approach a systematic understanding of com-
parative constitutional law or an examination of
its function, purpose, and methodology.

The Imitative Diffusion of Constitutional
Ideas and Constitutional Convergence

Following the Second World War, the interna-
tional transfer of political concepts and agendas
multiplied and accelerated (Tripathi 1957, p. 319
ff.; Dorsen et al. 2016). The values inherent in
constitutional principles designed to influence
political communities have circulated following
the restructuring of national spheres of influence,
decolonization, the formation of new multina-
tional institutions, and, finally, the resolution of
conflict between the Western and Eastern blocs.
The proliferation of international conventions
addressing human rights has progressively
affected all nations, especially in Europe and the
United States. Modern constitutional transitions
(de Vergottini 1998; Mezzetti 2003; de Vergottini
2007a, b, p. 701 ff; Biagi 2020, pp. 8–15) have, in
many cases, involved a transition from various
models of authoritarian constitution to constitu-
tional models molded on the principles of consti-
tutionalism. The rapid shifts of Central and
Eastern European countries from socialist to lib-
eral constitutional models are cases of particular
significance (von Beyme 1994; Arnold 2005a,
p. 389 ff.). The concept of “migration of constitu-
tional ideas” (Choudhry 2006) was established
within this complex framework.

Migration alludes to the dynamic flow of stim-
uli resulting from the superficial or in-depth trans-
mission and awareness of the founding principles
of constitutions. This does not assume that any
given state’s solutions, following the process of
so-called legal “transplant” and “reception”
(Watson 1993; Ewald 1995, p. 489 ff.; Legrand
2001, p. 55 ff.), will be accepted as a model by
other states. Instead, the concept helps the
observers of these systems create plausible expla-
nations for the influence these guiding principles
have on the formation and revision of constitu-
tional law. In a similar manner, systems can also
be affected by the dissemination of ideas
(Slaughter 1994, p. 118) resulting in cross-
fertilization (Scheppele 2003, p. 296 ff.). This
cross-fertilization emerges when other parties
engage in a process of imitative absorption,
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using a variety of legislative measures and court
rulings to address and resolve specific issues
affecting multiple legal systems before assimilat-
ing the broader regulatory framework, judgment,
or resultant ideas in a process of fertilization.

Besides the more or less suggestive way of
qualifying the phenomenon, we are evidently
witnessing an accelerated process of diffusion
that has, with varying intensity, always been pre-
sent in inter-system relations, involving the diffu-
sion of principles and rules objectively presented
as models worthy of consideration and imitation
(de Vergottini 2001, p. 1367 ff.).

The model deemed exemplary, and therefore
worthy of imitation, will be replicated by other
legal systems through legal or regulatory proce-
dures. Strictly speaking, the process does not
involve exact replication, in so far as the applica-
tion of a model will be influenced by the imitating
system. This is why the circulation of models
entails the adaptation of the original model to the
requirements of the imitating systems. One cannot
expect the relationship between imitator and imi-
tated to be characterized by strict “fidelity” to the
model, and absolute equivalence remains a histor-
ically unverifiable concept.

Circumstances influence the extent and signif-
icance of replication, either pursued due to
demand or spontaneous in nature: one can see,
for example, a blatant difference between the
spontaneous adoption of liberal constitutionalism
in Central and Eastern European countries in the
period following the fall of the BerlinWall and the
forcefully attempted export of democracy during
the Iraqi conflict (Lollini and Palermo 2009,
p. 301 ff.; Horwitz 2009, p. 535 ff.; Graziadei
2009, p. 723 ff.; Engelbrekt 2015, p. 111 ff.).
The migration of constitutional ideas assists the
progressive alignment of constitutional legislation
and implementation procedures, at least in geo-
graphical regions where states have established
new organizations to facilitate the integration of
their respective legal systems, exemplified by
European organizations (such as the European
Union and the Council of Europe). Moreover,
comparative analysis remains set against the back-
drop of irrefutable convergence between diverse
legal systems – not only between the fields of civil

law and common law, but also between systems
featuring variations in ideology and values (van
Caenegem 2002). Convergence between legal
systems, or between legal disciplines and their
respective legal implementations, is particularly
evident in the field of fundamental rights (Kokott
1999, p. 74 ff.). This has consequently driven the
evolution of legal agreements (Chang and Yeh
2012, p. 1165 ff.). Once states, regardless of
their political and constitutional regimes, are
bound through international ties, they are required
to comply with international court rulings that
ultimately act as a unifying factor for national
regimes. Convergence (Siems 2014, p. 234 ff.)
thus does not equate to uniformity, despite the
fact that it exemplifies a regime’s tendency for
homogenization. A variety of situations exist,
from the harmonization of state systems that
remain separate, to the effective hybridization of
distinct laws, specifically deriving from processes
of collaboration and integration implemented by
international human rights conventions (Delmas-
Marty 2004, 2006). Depending on one’s perspec-
tive, convergence could also be considered a
symptom or consequence of the more vague but
widespread notion of globalization.

The Universalization of Constitutional
Law and the Principle of Sovereignty

The distinctiveness of a common cultural space
and notion of convergence do not undermine the
prevailing self-sufficiency of state systems, which
remain grounded on the principle of sovereignty
(Grimm 2012, p. 547 ff.) and continue to
(or believe to) act as arbitrators, occasionally
determining the degree of receptivity towards
external contributions. This is despite the fact
that the “Westphalian system,” wherein each
nation state is endowed with exclusive sover-
eignty over its territory, has suffered due to
increased international collaboration and integra-
tion (Ridola 2010, p. 241 ff.; Ridola 2018, p. 323
ff.; Sheuerman 2014, p. 102 ff.).

It is in light of this observation that the princi-
ples of the universalization of constitutional law,
understood as the diffusion of constitutional
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values, must be assessed, not only because these
are shared amongst different state systems, but
also due to the progressive assertion of regulatory
constraints, deriving from the formation of super-
state institutions with homogenizing powers
(regulatory and jurisdictional powers that bind
the states).

Part of the legal scholarship focuses on the
aforementioned shared values at the core of con-
stitutions, which for some time now have featured
in the relations of a substantial part of the interna-
tional community (Häberle 2000, p. 57 ff.;
Häberle 2005, p. 278 ff.; Frankenberg 2006,
p. 439 ff.; Fassbender 2007, p. 307 ff.; von
Bogdandy 2008, p. 397 ff.; de Wet 2006, p. 51
ff.). Included in this legal scholarship is also the
universalization of constitutional law. On one
hand, this universalization of constitutional law
consists of the rediscovery in a pre-existing natu-
ral law (Ackerman 1997, p. 771 ff.) and, on the
other, new systems of constitutional review
entrusted to special judges (Groppi and
Ponthoreau 2013). The contributions of Häberle
highlight the need to expose the pluralistic consti-
tutional state system to principles developed on an
international scale and endorsed by an increasing
number of states. In this way, one has a gradual
convergence of legal systems, and comparison in
this context proves essential (Häberle 1989, p. 913
ff.; Häberle and Kotzur 2016, p. 246 ff.). The
concept of “cosmopolitan” (Slaughter and
Burke-White 2002) or “open” (Zagrebelsky
2008, p. 390 ff.) constitutional law tends therefore
to prevail as the expression of interdependence
between different legal systems in relation to prin-
ciples which are considered to shape a common
branch of constitutional law.

In this context, national and international juris-
dictions are vital and the judge plays a leading role
in overcoming the isolation of national legal sys-
tems, promoting a rupture in the idea of the closed
legal system and enabling the judge to solve a
matter of constitutionality using extrasystemic
parameters from an undefined number of legal
systems. Their law circulates by means of elec-
tronic technology which facilitates knowledge
and assimilation, hence the emphasis on

establishing intercourt dialogue (Slaughter 2003,
p. 191 ff.; de Vergottini 2010).

International and national courts are called
upon to address and resolve cases that transcend
state borders, and despite there being no clear
division of powers between international and
state courts, both are expected to apply a combi-
nation of domestic and international law. The
system tends to assume a more open character,
facilitating a global community of courts, com-
prising of judges who convene at conferences to
exchange ideas, cite one another in their verdicts,
and participate in a shared enterprise (Benvenisti
and Downs 2013–2014). This results in cross-
fertilization and active dialogue, signifying a
departure from the passive acceptance of the
rights of others, and also encourages judicial
comity, an approach which applies mutual under-
standing and deference to alternative judgments in
the process of reaching a solution. Despite being
presented as a global phenomenon (Glenn 2010,
p. 52 ff.; Siems 2014, p. 190 ff.), only a selection
of the positive legislation is involved, even if
these systems are the ones that feature in the
prevailing comparative analyses and are
represented by systems based on liberal values
(Reimann 2002, p. 671 ff.). In fact, the research
conducted to date is largely affected by a conven-
tional Eurocentric perspective (European state
courts, the Courts of Strasbourg and Luxem-
bourg), with substantial deviations from the courts
of countries that are culturally linked to develop-
ing Western constitutionalism in different conti-
nents (the United States, the former Dominions,
Latin America & the Court of San José, and cer-
tain Asian and African states emerging from
decolonization). In practice, the scholar’s hori-
zons are limited to the scope of the legal systems
examined by judges referencing exogenous pre-
cedents, and it is proven that judges typically refer
to the precedents of courts pertaining to legal
systems that share the same values and form of
state. This was signaled by Cappelletti, who iden-
tified the emergence of the comparative method in
the efforts of some courts who sought to apply the
verdicts of other judges who shared the same
ideological principles (Cappelletti 1969, p. 31 ff.
and p. 273 ff.). In certain cases, it is the
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constitution itself that guides the court’s approach.
Article 39 of the 1996 Constitution of
South Africa, which stipulates that interpretations
of the Bill of Rights allow judges to consider
foreign law in order to “promote the values that
underlie an open and democratic society,” has
prompted one South African judge to reiterate on
several occasions how his interpretation would be
oriented in accordance with pre-established prin-
ciples guaranteeing “human dignity, equality and
freedom,” presumably shared by judges of liberal
systems. All the aforementioned illustrates an
openness on behalf of judges, but still falls short
of overcoming the limitations imposed by tradi-
tional principles of sovereignty. The formation of
a supraconstitutional right would assume that the
conventional principle of state sovereignty and
the predominance of positive state law have been
compromised or surpassed. Moreover, it would
present a clear challenge to the solidity of the
classic principle of separation of powers, since
the growing role of judges, and especially of con-
stitutional and international courts, highlights a
limitation of the role of legislative power. The
active role of the judge in ensuring the protection
of fundamental rights, by appeal or by determin-
ing the constitutionality of laws, takes precedence
over the role of parliaments and executives. One
can see how this state of affairs has caused some to
question the legitimization of the judges, which
does not derive from the endorsement of popular
will but from the act of guaranteeing rights that
derive directly from the constitution and from
international law (Huls et al. 2009; Lenaerts
2013, p. 1302 ff.).

Considering these theories, one must distin-
guish the indisputable notion of the emerging
culture of rights, which transcends state bound-
aries in the area of liberal-democratic legal sys-
tems, from the formation of a supra constitutional
right, a problematic task given that it is not clear
how a specific positivity can be identified.

Convergence – as well as other notions that
indicate the alignment of phenomena such as
globalization, standardization, homogenization –
tends to require comparison to highlight funda-
mentally shared principles and similarities
between the profiles of the examined systems.

The praesumptio similitudinis might be
exploited because developed nations are
responding to similarly – or identically generated
sets of expectations (Zweigert and Kötz 1998,
p. 34 ff.). In reality, however, comparison is not
confined to the mere search for similarities and
convergences between constitutions, laws, and
jurisprudence. One must also be mindful not to
neglect diversity (Legrand 2003, p. 240 ff. and
p. 292 ff.): The prioritization of difference prevents
us from neglecting values such as pluralism and the
various “cultural memories” and, therefore, from
erasing the antinomies that arise in critical compar-
ative analysis (Legrand 2003, p. 294).

Comparison and Criteria for the
Formulation of Classifications of Forms
of State and Government

The main priority in comparison regards the
criteria for classification (Sherwin 2009), which
are relative and non-absolute, varying according
to the investigated area of law and to the purposes
of the investigation. Classification is a logical
process that seeks to identify classes that can be
distilled into subclasses. In the study of public law
and comparative constitutional law, the state legal
system is traditionally used as a reference, identi-
fied according to its specific features as defined by
legal science (Schmitthoff 1939, p. 94 ff.;
Gutteridge 1946). Within this category, which
includes systems that can be classified as states,
different forms of state are grouped into sub-
classes, and potentially further distinguished into
subclassifications, based on factors such as form
of government, regulation of the sources of law,
fundamental rights, and so on. There is undoubt-
edly a need to establish distinctions between
orders and institutions grouped together within
systems that merely appear to be similar
(Morlino 2005), and the variables that are of rel-
evance to any comparison must belong to the
same category. Classification involves determin-
ing and specifying the qualities of subjects of
analysis and dividing them into systematic cate-
gories, common contexts, within which cases
which demonstrate features of the corresponding
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categories may be recorded. In practice, this
comes down to establishing the various “criteria”
on the basis of which to construct the different
divisions of classification. For example, the pri-
mary criterion for the classification of state sys-
tems may constitute the entitlement to power,
distinguishing between systems that diverge
between models of concentration or separation
of powers. Alternatively, the criteria for classify-
ing constitutions may involve the presence or
absence of mandatory review procedures,
distinguishing between rigid and flexible consti-
tutions, or the presence or absence of structures
which maintain the constitution through the con-
stitutional courts. Once classification frameworks
and their criteria have been established, it is pos-
sible to trace the subjects of investigation back to a
corresponding category. A sound set of criteria
ought to ensure that any practical case under
examination be encompassed within a classifica-
tion framework. Of course, the generic nature of
the basic classification system facilitates a rela-
tively straightforward organization of cases. Ver-
ifying whether a constitution qualifies as a system
of concentration or separation of powers, as rigid
or flexible, or as possessing a constitutional court
or not, is therefore a simple procedure. However,
this discourse increases in complexity with the
elaboration of distinctions for criteria, as
witnessed, for example, when constructing the
classificatory framework for forms of govern-
ment: The most frequently examined components
of such frameworks are: the role of constitutional
bodies and of the political system, the political
components of legal systems and of political
parties and electoral legislation. As a rule, the
classification frameworks used by constitutional-
ists are developed starting from the examination
of existing systems that serve as a prototype
(Lanchester 1990, p. 798 ff.): for example, the
American system of government provides a refer-
ence for the presidential system, the French sys-
tem based on the dual executive system, the Swiss
for the directorial system, and the British for the
parliamentary government. Rarely does the pro-
totype that serves as a guide for defining classifi-
cation criteria encompass all the potential
elements that could contribute to refining the

structure of the framework, which will require
further revision and enrichment, and an examina-
tion of multiple historical realities. Only
experience-based enrichment will enable the
development of adequate classification frame-
works that distinguish relevant forms of govern-
ment, advancing beyond outdated traditional
frameworks. Exhaustivity and exclusivity charac-
terize classification: categories must be clearly
sorted under their specific classes (Troper 1989,
p. 945 ff.; Eisenmann 1968, p. 8 ff.). However, it
has been noted that classification in the field of
comparative law cannot be performed with the
same rigor as when conducted in natural sciences.
The challenges that arise in the establishment of
adequate classifications largely derive from the
fact that the objects of study are the legal systems
of states, but also increasingly of complex inter-
national organizations with a federal vocation
such as the European Union, characterized by
heterogeneous constitutive elements that render
the experience of these prototypical state models
only partially applicable (de Vergottini 2009,
p. 319 ff.; Fabbrini et al. 2015). Despite this,
some constitutionalists strive to produce classifi-
cations, though the results are not always
satisfactory.

Considering the acknowledged position of the
states as a historical source of political power and
the study of state systems as an instrument of
constitutional law, it seems appropriate to resort
to forms of state and forms of government as a
preferred framework for comparative purposes.
The categorization of the diverse groups of state
systems based on their mutual homogeneity is the
premise for their comparison, though the compar-
ison between systems of different groups is still
possible, since all classifiable systems belong to a
broader category of study within the general prin-
ciple of state system. In other words, the category
of “state system” encompasses several subsec-
tions under which different political regimes that
have already been examined can be grouped. One
is not limited to internal comparisons within a
specific regime or between homogeneous orders:
it is possible to compare divergent regimes which
are characterized by “heterogeneous” variables,
such as liberal and socialist orders, but which are
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all ultimately considered homogeneous, insofar as
they fall within the broader categories of “state” or
“state order” (Raz 1970).

It is for the researcher to select criteria that are
most suited to the type of investigation, in order to
identify some of the associated properties shared
by the constant parameters of their analysis. From
a practical perspective, the classification of forms
of state and government fulfills several objectives,
whether these be for purely theoretical, descrip-
tive, or evaluative purposes, or to identify histor-
ical successions and extract prescriptive
information. The doctrine of forms of state and
of government provides the most appropriate
framework within which comparative analysis
that covers subjects pertaining to constitutional
law can be encompassed. The comparative study
of orders and their institutions is habitually pre-
ceded by the re-evaluation of components through
which state political power is manifested within
various constitutions. Research contributions and
texts on constitutional law tend to focus on the
analysis of forms of state based on the principles
of political liberalism and the various forms of
government that this encompasses. This holds
true in both countries central to the development
of classic Western constitutionalism and in coun-
tries unsatisfied with (or in the process of critiqu-
ing or rejecting) formally accepted liberal
principles, both of which decisively favor the
study of government structures under liberal
state systems and their epigones.

Types, Models, and Their Circulation

If one reads the legal scholarship, one can see that
the divisions regarding forms of government are
defined based on the establishment of specific
identificatory elements, usually of a stable and
constant nature, which are reduced to types
(ideal types, archetypes) (Bernhardt 2007, p. 704
ff.). The capacity to identify multiple typologies is
essential for the purposes of classification, since
legal science, in ordering its concepts, depends on
logical reference categories for the examination
and classification of knowledge. The typologies
are identified with consideration of the reality of

the orders or in reference to abstract forms. Thus,
one can conclude that when legal scholarship
refers to a semi-presidential form of government,
this form may be based on a model that is deemed
exemplary, such as the French constitutional
model of 1958 (historical type). It can also pro-
ceed to the comparative analysis of constitutions
besides the French system (Germany, 1919; Fin-
land, 1919; Austria, 1929; Ireland, 1937; Iceland,
1944; Portugal, 1976). The outcome of this anal-
ysis enables the researcher to infer that a president
of the republic elected by direct universal suffrage
with significant duties and a government that is
accountable to the elective assembly are common
identifiers which tend to identify an abstract semi-
presidential form of government. Within the lib-
eral political regime, constitutional scholarship
frequently refers to government models, including
parliamentary, presidential, semi-presidential, and
directorial, fields in which there are numerous
variables to consider. Divergent regulatory
approaches to fundamental rights form a third
such typology, internally divided by the classifi-
cation of rights catalogs (such as a bill of rights,
declarations, and charters) and their connections
to form of government, which together allow for
reasonably clear identification of the basic char-
acteristics of different political regimes.

The introduction of constitutional reforms may
require shifts in the classification of a form of
government, while the adoption of a new consti-
tution may problematize the classification of
models all together. The aforementioned forms
of government occasionally assume – whether
by virtue of their importance or of the interest
attributed to them by legal scholarship – an
emblematic and exemplary role. In this respect,
during legislative or constitutional shifts, they
may be referred to as “models.” Consider, for
instance, the model of the French semi-
presidential government, which has been repeat-
edly examined with a view to introducing possible
constitutional reforms in Italy. However, corre-
spondence between type and model is not essen-
tial, although the two terms are often used in
equivalence. The group of elements used for iden-
tification constitutes a type, but not every type can
be used as a reference for other orders. This does
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exclude the possibility that once identified, a type
could potentially serve as a real model for the
purpose of examining other experiences. By way
of example, it can be said that the Swiss form of
government is certainly a type characterized by
collegiality of the executive, an initial vote of
confidence of the assembly, and a fixed term of
office. This form of government also has the
potential to serve as a model, but in practice its
imitation has posed problems. By contrast, the
form of government provided for in the 1993
Russian constitution of the “ruling president”
represented a new type of government, far from
the classic presidential and semi-presidential
forms. When it first appeared, it only bore the
status of a potential model, but was quickly
adopted by various constitutions of post-Soviet
Asia (Ismayr 2004). Generally speaking, the
typology that distinguishes forms of government
has a merely descriptive value to the constitution-
alist, insofar as the jurist analyses and classifies
the orders, but any given type that is considered as
a model still has the potential to gain prescriptive
value when a constitution defines an organiza-
tional structure and consequently adopts that pre-
cise form of government. This is normally the
result of a specific discipline in the constitutional
text: when, for example, the text refers to the
relationship of confidence between parliament
and government, this means that the constitution
has chosen in a binding manner the form of gov-
ernment that is conventionally defined as parlia-
mentary, as one of its variables. In some cases, not
only does the constitution contain all the rules
concerning the institutions that constitute this
form of government, but it also officially qualifies
the State as such. Thus, the Greek Constitution of
1975 states that “The form of government of
Greece is that of a parliamentary republic”
(Article 1.1) and, the Spanish Constitution of
1978 proclaims that, “The political form of the
Spanish State is that of a parliamentary monar-
chy” (Article 1). In these cases, the reference to
such forms of government implies an acceptance
on behalf of the constituent of a set of institutions
that are commonly linked, in historical, political,
and institutional practice, solely to the identifying
traits of the form of parliamentary government,

and which therefore could not hypothetically
allow these systems to be turned into other forms
of government. As an exemplary modelworthy of
imitation, its reproduction is planned in other
orders: however, such a process is not without
flaws, as it is concretely influenced by the partic-
ular exigencies of the imitating order. This
explains why the so-called circulation of models
never signifies the faithful reproduction of a
model but rather involves adaptations of the
model to the needs of the constituent bodies or
the bodies of constitutional revision of a previ-
ously experimented model (Perju 2012, p. 1304
ff.). Imitations may concern the official constitu-
tional text. Notably, the success of an adopted
model often risks being apparent only at a point
when the imitating order has not suitably ensured
the functioning of the solutions, often due to sub-
stantial divergences between their historical,
political, social and economic, and generally cul-
tural foundations and those of the imitated order.

The success of the transposition of a model
from one order to another is predicted purely
based on the correspondence between the funda-
mental values of the imitated and imitating orders.
Therefore, for example, it is inappropriate, from
the perspective of the effectiveness of the consti-
tutional guarantee, that the principle of
safeguarding fundamental rights
(Wesensgehaltsgarantie) referred to in Article
19(2) of the German Basic Law be implemented
by constitutions such as that of Kazakhstan in
1995, Article 12(5), or that of Kyrgyzstan in
2010, Article 20(2). (e.g., Poland, 1997, Art.
31, 3; Romania, 1991, Art. 49, 2; South Africa,
1997, Art. 33, 1b).

While most potential imitations are usually
those formalized in normative texts, imitations
made in judicial contexts by constitutional courts
are of considerable importance. We recall, for
example, that the references made by the
South African Constitutional Court are particu-
larly broad in scope regarding the decisions of
other courts, including those of Germany,
Canada, Austria, and the United States (see Bern-
stein and others v. VonWielligh Bester and others,
Dec. 27-3-1996, CCT 23/95).
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The Object of Comparison in
Constitutional Law

State systems and their institutions are conven-
tionally subjects of comparison in constitutional
law, although it should be noted that the compar-
ison may affect public systems within the state
systems or systems of international organizations.

The Internal and External Comparison of State
Systems
The subjects of comparison in the field of consti-
tutional law and public law are typically systems,
institutes, and rules pertaining to state systems,
but given the plurality of the latter, both internal
and external comparisons can be conducted.
Comparison within a constitutional system is
required, for example, when comparing the
criteria for political representation and electoral
procedures at municipal, provincial, regional, and
state level (in such cases comparison is performed
between the various levels of a hierarchical or
vertical system). Comparison is also needed for
contrasting corresponding regional laws adopted
in the same policy area, such as agriculture or
spatial planning (in this case involving sets of
rules that may operate at the same level). The
comparative analysis between legal systems or
between organizational sectors of interstate disci-
plines corresponds to specific canons of compar-
ative analysis, which is conventionally a matter of
domestic public law (even if a consensus is yet to
be reached as to whether the comparison made
within the federal legal systems is included within
the scope of this field – Weber 2010, p. 4 ff.).
Legal comparison as an independent discipline is
conventionally confined to the relationships
between different state systems and thus operates
outside a given reference system, both in the pri-
vate and public sector. But if comparison usually
operates between state systems, it is notable that
the state system can also be compared with legal
entities of systems that do not qualify as states.
Thus, comparisons on the subject of fundamental
rights can be drawn between the rules of a state
and those of an international organization. More-
over, state rules can be compared with

supranational rules that unite specific legal ele-
ments regardless of the territory they pertain to,
such as various religious orders. This concerns
comparisons between state systems or between
the latter and other systems, and comparative con-
stitutional law presupposes that at least one of the
systems examined under the comparative proce-
dure is a state. It is of course possible to compare
the most diverse legal systems, in accordance with
regular scientific procedure.

Foreign Law and Comparative Law
In the study of the legal comparative method, a
recurring question arises as to the role of foreign
law, here defined as law that differs from that of
the state system of the author and usually of those
that read and employ the comparative study. (The
author is usually assumed to conduct comparisons
between foreign law and the legal system that they
are affiliated to, though comparison between pos-
itive systems which are both “foreign” to the
author are of course possible). The study of for-
eign law should be as accurate as possible, in
order to obtain an in-depth understanding which
will benefit subsequent comparative examina-
tions. This should facilitate a general understand-
ing of constitutional history, legal sources, and of
the effective implementation of constitutional
rules, in order to integrate individual institutions
(subject to ensuing comparative analysis) into an
appropriate referential framework. The study
should also ensure a familiarity with legal termi-
nology, exercising caution with similar terms
employed in the author’s legal system, as homol-
ogous terms often refer to distinct legal realities
(Frankenberg 1985, p. 411 ff.). Knowledge of the
languages of the texts of the foreign legal system
under scrutiny is of particular importance (Reitz
1998, para. 7; Ponthoreau 2010, p. 90 ff.; Husa
2011, p. 209 ff.). Reliance on translations is often
inevitable when the language is unknown to the
scholar and the translator’s version must therefore
be relied upon, usually in the widely recognized
and diffused English language (Markesinis 2003,
p. 76). Whenever possible, the text’s original ver-
sion should be consulted, in combination with a
sufficient knowledge base of the positive legal
order and the legal culture in which it operates.
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It is essential to avoid any reliance on apparent
coincidences or lexical proximities between the
systems being referenced and the legal systems
that are subject to comparison, and it is good
practice to consistently identify elements that
underpin the legal concepts, elements that may
differ despite apparent similarities between the
terms used to define them (Gerber 1998, p. 719).
To be treated as comparative law, foreign law
must be examined in terms of comparison with
another law, such as when comparing different
nations’ copyright laws. From this angle, an
understanding of foreign law is an indispensable
prerequisite for further comparison. Nothing
excludes the possibility for comparison between
two foreign jurisdictions. From a methodological
perspective, the difference between the examina-
tion of a foreign system for purposes of study or
for comparison lies in the fact that the product of
the former is purely descriptive, while the latter, in
addition to an understanding of multiple systems,
requires an examination and subsequent establish-
ment of a systematic comparative procedure to
reach definitive conclusions (Merryman 1983,
p. 67 ff.).

Macrocomparison and Microcomparison
The comparison may involve the entire system
(macrocomparison) or individual sectors or insti-
tutions (microcomparison) (Constantinesco 1972,
vol. I, p. 209 ff; 1974, vol. II, passim; 1983 vol.
III, p. 85 ff, p. 227 ff). Comparison between two
legal systems is certainly achievable, but due to
the extremely broad scope of legal provisions, any
such holistic examination will likely encounter
difficulties and produce generic results. It is
more common for legal systems to be compared
in parts or by their subsystems; comparing, for
example, French and Italian parliamentary law
instead of the entire French and Italian legal sys-
tems. Even more common and valuable is a com-
parison between institutes or groups of institutes
within the two subsystems, for example, between
their respective standards for political enquiry in
parliament-government relations, or even
between the standards that govern a specific insti-
tution in the context of such inquiries. The com-
parison of specific institutions should always be

conducted with consideration for the overall con-
text of the legal systems they belong to. Errors of
perspective can arise when comparisons refer to
the texts of official categories within an institution
whose elements can appear to share similarities
(Häberle 2005, p. 82). The values and the consti-
tutional culture of legal systems must be clarified
(Claes and De Visser 2012, p. 143 ff.). Therefore,
even “micro-comparison” still requires consider-
ation for the broader legal context.

Positive Law as a Subject of Comparison
An area of law that is subject to potential compar-
ison is positive law (Bognetti 2009, p. 7), which is
applied in the jurisdictions that are involved in
comparative investigation, while examinations of
legislation that is no longer in force pertain to the
field of historical research. This acknowledgment
serves as an introduction to an argument that often
arises among comparative scholars, who question
whether the examination of positive systems
should be restricted to investigations of
written law.

To address this matter, it should be noted that
constitutional law is often a politically charged
law, as a set of rules that tend to regulate the
course of political action. As such, its formaliza-
tion is often impossible or unsuitable, and there-
fore the formation and modification of standards
of conduct of political “actors” tend to be
influenced by the conventions rather than being
established in constitutional provisions. In addi-
tion, many forms of conduct deemed necessary
are pursued by political forces and constitutional
entities, even if they are not formalized in the
constitution (customs). In fact, in some legal sys-
tems, unconsolidated constitutional law assumes a
concurrent or prevailing role over the written law
(countries of common law, newly independent
Asian and African states, among which the
Islamic states are of particular importance (see
Grote and Röder 2012, 2016)). Finally, formal
constitutional law is often amended during the
course of its application, and these amendments
distort the formal provisions (Albert 2015,
p. 287 ff.).

The tendency to limit the comparison to writ-
ten law is linked to the very origins of the modern
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studies of comparative law. The concept origi-
nated in the nineteenth century under the guise
of “comparative law,” intended to facilitate the
unification of national laws, in contrast to “com-
parative history,” whose practice was intended to
scientifically define the origins of laws within the
broader framework of social evolution, according
to Lambert’s formulation at the International Con-
gress on Comparative Law (1900), which would
greatly influence comparative legal studies
(Lambert 1905, p. 167 ff.).

The comparative study of national law remains
a cornerstone of comparative law. As they pro-
gressed, however, comparativists soon realized
the importance of considering lawwithin its social
reality, beyond the strictly formal examination of
the incorporation of rules into constitutions and
laws. The contributions of legal sociology have
been influential in this respect. Thus, for some
time now, many authors have recognized the inad-
equacy of comparing conflicting legislative texts.

Mirkine-Guetzevich, in concluding one of his
essays, noted precisely how “the study of compar-
ative constitutional law teaches us the relativity of
texts, formulas and dogmas. It is not texts that
create democracies; men and ideas, parties and
principles, mystics and slogans, customs and tra-
ditions are the determining factors of a regime.
The texts only create certain conditions for devel-
opment, transformation and political implementa-
tion.” Finally, he noted: “The examination of
constitutional practices remains the primary task
of comparative constitutional law” (Mirkine-
Guetzévich 1951, p. 195). Today, it is generally
accepted that the comparativist cannot ignore the
reality and practical functioning of the constitu-
tions, with consideration for the elements of for-
mal individuation (constitutions, legislation, and
jurisprudence) and the nonformal elements
(customs, conventions, and interpretative prac-
tices) (Weber 2010, p. 11). Of particular relevance
is the comparison of the principles of law devel-
oped by constitutional jurisprudence because of
the increasingly significant role played by state
and international judges in their efforts to protect
laws. We can, therefore, endorse the traditional
emphasis placed by scholars on comparative pri-
vate law when they assert that law in action,when

examined for comparative purposes, does not nec-
essarily coincide with law in the books
(Gutteridge 1946; Newmayer 1973; Ascarelli
1955, p. 508 ff.; Pound 1910, p. 12 ff.).
A further development can be accomplished by
widening the scope of comparative interest to the
manner in which law is considered and evaluated,
thus moving from its production (written and
unwritten sources) to its interpretation. Therefore,
reference to legal scholarship must encapsulate
the materials being compared in their entirety,
whether this means including the series of pro-
visions adopted by the legislator, the attitudes
conveyed by legal scholarship, the pronounce-
ments of the judge (so-called “formants” of an
order), or the nonformalized law which is
manifested through behavioral practices, and
which can be traced back to the mindset of the
jurist (Ponthoreau 2007, 219 ff.; Ponthoreau
2010, p. 118 ff.), or to the cultural environment
of the work itself (so-called “cryptotypes”) (Sacco
1991, p. 22 ff.). In practice, it is a question of
taking into account, and therefore exploiting for
the purposes of comparative analysis, both the law
expressed in legal, jurisprudential, and doctrinal
texts, and the unwritten laws that are nonetheless
considered to be operative (law “in force”). A final
remark concerns the need to consider the com-
pared law within the overall context in which it
operates (Dorsen et al. 2016, p. 3 ff.), to ensure
that the information is comprehensive, an essen-
tial prerequisite for sufficient understanding and
accurate comparative analysis.

The Comparability and Relevance of the
Constitutional Tradition

For some time, constitutionalists (as well as civil
lawyers and scholars of other legal disciplines)
have pondered the fundamental conditions that
must be identified prior to comparative studies.
As a general rule, only values or ideologies that
are deemed homogeneous by the standards of
legal systems (macrocomparison) and homoge-
neous from a practical perspective for individual
institutions (microcomparison) are comparable.
Therefore, there is a tendency to compare
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institutions pertaining to the same culture and
constitutional tradition, and which fulfill the
same functions regardless of their formal
classification.

The Value of the Comparison
A prerequisite for comparison is the distinction
between the intended use, whether for practical
purposes, which usually require homogeneity, or
for scientific purposes. Comparisons must be of
value: it would be impractical to refer to laws
which differed to such an extent as to render
them unsuitable. Legal processes can require
comparison to draw up constitutional and legisla-
tive texts for future use and for an indefinite num-
ber of cases and users.

Compared with the restricted margins of
maneuver that holders of constitutional roles are
subjected to, researchers benefit from a certain
degree of freedom. Moreover, in practice, scien-
tific studies cannot overlook comparisons of sys-
tems founded on different values. This is due to
the importance of analyzing the relationships
between the systems of the states that became
independent following the Second World War
and those of the European colonial powers
(almost all of the African and Asian systems), or
between the different historical phases of systems
that transitioned from liberal to authoritarian state
principles, or vice versa (Ibero-American systems
and Greece, Spain and Portugal). Comparisons
between legal orders within different forms of
state must engage in in-depth studies of the basic
profiles of their respective constitutional orders,
wary of superficial formal similarities which
could produce premature, inaccurate, and mis-
leading conclusions.

Therefore, the comparative study of heteroge-
neous systems is entirely justifiable within the
field of comparative science. Legal scholarship’s
emphasis on the requirement for system homoge-
neity for comparison, or on cautioning against
simplistic comparisons, arises from the fact that
the comparison is responsible for providing
resources that will determine the adoption of con-
stitutional and legislative texts or the harmoniza-
tion or unification of law. These functions are
undoubtedly best achieved by operating within

the framework of homogeneous regulatory sys-
tems. Therefore, even if it seems evident that the
comparison of homogeneous systems should be
facilitated by the commonalities and mutual char-
acteristics of the identifying elements, the compa-
rability of heterogeneous systems should not be
dismissed. Comparisons of the latter derive from
the objectives of the researcher and the research
outcomes: as well as similarities and equiva-
lences, such comparisons can in turn highlight
diversities. In conclusion, the comparison of
state legal systems within different forms of state
(or political regimes) is scientifically legitimate,
as long as it is relevant to the research objectives.

But comparison for scientific purposes, as pre-
viously clarified, does not entail a disregard for
radical differences between cultures and their con-
ceptions of law and the organization of power,
which end up conditioning the holders of consti-
tutional functions. It must be added that it is not
permissible to claim that differences can be over-
come through globalization. Even where there are
evident degrees of permeability between cultures,
this does not engender the disappearance of dif-
ferences, with “divisions and fractures” between
the Western world and other geopolitical spheres
remaining an inescapable reality.

That said, the concept of comparability can be
understood in two senses. First of all, it is neces-
sary to identify the requirements for comparison
between legal systems or between institutions. In
this sense, it may be assumed, for example, that a
comparison can be drawn between the judicial
precedents of the US, Canadian, Australian,
New Zealand, and South African courts, as has
been the case in South African jurisprudence. The
(partially) shared cultural roots, typical of the
common law area, seem to justify and rationalize
the approach that precedes the comparison. Sim-
ilarly, in the European legal area, there are sys-
temic prerequisites for comparative legal
arguments. In this area, the comparison takes
place between legal systems which are subject to
the common principles set out in Article 2 TEU,
supplemented by the guarantees provided by the
ECHR (von Bogdandy 2016, p. 519 ff.).

Secondly, the reference to external law encour-
ages an examination of whether the precedents of
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a certain legal system, which are in principle com-
parable, are considered by the person making the
comparison to be useful for reaching a judgment.
From this perspective, judges are selective
(Markesinis and Fedtke 2006, p. 61) in concretely
proceeding with the use of foreign law. It is said
that a comparison can be made if the precedent is
useful, and that it is valuable for a court to find
both similarities and differences in meaning.

In a number of instances, the South African
Constitutional Court has implicitly considered
comparison, for example, with the United States
system, considering it relevant and useful to
review the jurisprudence of the Supreme Court.
In some cases, it declared the potential for com-
parison with the Court’s precedents, and in others
it did not. Such references during the Ntandazel
Fose v. Minister of Safety and Security (Judgment
of 5 June 1997, CCT14/96 [1997]) case, relating
to violations of constitutionally guaranteed rights,
were found to be useful, and thus comparisons
were made with the precedents of the Supreme
Court. However, in the State v. Zuma case on
presumption of guilt and in The State v. T
Makwanyane and M Mchunu case on the subject
of the death penalty, the Court considered refer-
ences to precedents of other judges to be more
fruitful than to those of the United States.

Comparability between legal systems and
institutions operating within different legal sys-
tems has traditionally been based on their homo-
geneity, though the concept of homogeneity
differs when referring to the relationships between
legal systems and the relationships between insti-
tutions operating within different legal systems. In
principle, homogeneity between legal systems
refers to an alignment of principles and values.
Homogeneity between institutions additionally
assumes a functional dimension. The bearers of
constitutional roles tend to resort to external law
that corresponds ideologically to the values of
their own systems for comparative purposes, ren-
dering cultural homogeneity a precondition for
comparability. Constitutional role-holders con-
sider comparability to be dependent upon its exe-
cution within precise cultural spaces which
coincide with geopolitical areas which are usually
identified for the classification of legal entities

both on behalf of private parties (families of
rights) and public entities (forms of state, political
regimes). Classification would be allowed to oper-
ate within these spaces, but not beyond them.

The question appears sufficiently clear sur-
rounding the exercise of judicial power.
A distinction can be made between the prepara-
tory stages and the final decisive moment. In fact,
while deciding, the judge cannot seek reason in
legal systems that do not share the constitutional
principles of her/his own system, and this circum-
stance could change if the focus were to shift to
the moment of reasoning that precedes the deci-
sion. In the preliminary phase, judges enjoy com-
plete freedom of maneuver in the pursuit and
discovery of laws and external precedents, and
thus can extend consideration to laws that fall
significantly beyond the scope of their own con-
stitutional principles. This explains, for example,
why the South African Constitutional Court, in its
famous decision concerning the death penalty
(The State v. Makwanaye), also took into account,
among the many legal systems, the laws of the US
Supreme Court in favor of capital punishment, but
then deviated considerably judging capital pun-
ishment to be ultimately irreconcilable with its
own constitutional values.

Comparability and Constitutional Traditions
It is therefore clear that the judges, in formulating
their ruling, can consider external law but only
employ it in practice if it is valuable to the
decision-making process and if it proves compat-
ible with the constitution that it must adhere to. As
previously noted, researchers occupy a diverse
position, since they are not constrained by the
requirements of the constitution of the order in
which she/he habitually operates.

To clarify this difference in approach, we begin
by considering the value of the constitutional tra-
ditions of each country, that is, the set of values
that have been established over time in different
geopolitical areas. After all, the common legal
tradition can be considered as a factor that justifies
the practice of comparison. For the purposes of
these reflections, it is essential to consider the
principles and values of the constitutional tradi-
tion of the Euro-Atlantic area, which encompasses
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the European area, principles which are currently
enshrined in the European Convention on Human
Rights, the Nice Charter, and the Inter-American
Convention on Human Rights. The relevance of
this derives from the fact that it is within this
cultural, and therefore legal area, that constitu-
tionalism and comparative studies that concern
these principles were established. After all, even
if it is done unconsciously and without consider-
ing the ability or need to accept any logical and
methodical criteria as a reference when making
the comparison, those who venture into such oper-
ations, either as institutional actors (legislators or
judges) or as researchers, cannot ignore the com-
plex traditions, values, and principles that are
proper to the European legal culture. The latter
has given rise to codification, case law, constitu-
tions, and constitutional principles on which the
European Union itself now stands. This set of
values and principles is very well articulated
from a linguistic, conceptual, and operational
standpoint. What is interesting here is the recog-
nizable data provided by their progressive conver-
gence, which manifests a different degree of
intensity according to the scope of the geograph-
ical area in question.

The principles in question can be traced back to
the area of the Western legal tradition, to which
some even attribute “universal validity,” which
implies a distinction between Western culture
and systems belonging to different cultural areas.
The Western legal tradition is principally charac-
terized by the clear distinction between legal insti-
tutions and other types of establishments,
especially religious institutions. Distinctions
between politics and law constitute another fun-
damental feature. In this context, a further notable
distinction can take place within the “systems of
Western law,” between continental European sys-
tems (area of civil law) and Anglo-American sys-
tems (area of common law), both of which can be
traced back to the same traditions which are
founded on Christian principles and by extension
on those adhering to liberal democracy. Some
speak of a “Western model” to highlight different
ways of conceiving the fundamental rights of the
individual. In this context, the “classical” liberal
phase is distinguished from that of the more recent

democratic-social state. The Western tradition
includes the common constitutional traditions
addressed by the European Union’s regulatory
instruments (preamble to the Nice Charter of
2000; draft Constitutional Treaty of 2004; Lisbon
Treaty of 2009). But discussing common consti-
tutional traditions does not necessarily imply
identifying a perfect convergence: European his-
torical realities are particularly detailed, and con-
sequently, both similarities and divergences can
be detected between different European systems.
The use of comparison remains essential in order
to highlight common values (de Witte 1995,
p. 145 ff.).

The values and principles that comprise the
constitutional tradition that characterizes the
legal system represent, for both legislators and
judges, a limit to the applicability of incompatible
values from different systems.

It is therefore clear that the judges, in reference
to judicial activity, inform their convictions only
with comparisons drawn from legal sources
within their own cultural area.

An example of this is the provision in Article
35(1)(c) of the South African Interim Constitution
of 1993. This provision foresaw the constitutional
judge’s referral to the “comparable foreign case
law,” referring exclusively to the law and juris-
prudence of constitutional courts of democratic-
liberal orders, that is, of the same cultural area that
the most recent South African constitution
adheres to. The example of the European Court
of Human Rights is also valuable, since in various
circumstances, in addition to considering systems
which are part of the Convention, it broadens its
perspective to include external systems which
share its principles despite not being part of the
ECHR. The judgment of December 4, 2003, MC
v. Bulgaria (appeal 39272/98), identifies the lack
of victim as central to the notion of sexual vio-
lence after a long excursus of the ECHR’s legal
framework, to which that of the United States is
added (sub-paragraph 129 ff.). The ruling of
15 January 2013, Eweida and others v. The United
Kingdom (appeals 48420/10, 59842/10, 51671/10
and 36516/10) compares the legislation relating to
the display of religious symbols in twenty-six
member countries of the ECHR (sub-paragraph
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47) and extends the examination to the United
States and Canada, countries which pertain to
the same cultural area. The subsequent ruling of
17 December 2013, Perincek v. Suisse (appeal
27510/08) on legislation surrounding
negationism, examines the regime envisaged in
14 member countries and once again extends the
comparison to the United States and Canada
(sub-paragraph 30).

The Italian Constitutional Court, when exam-
ining the system of administrative powers aimed
at authorizing company mergers on the grounds of
compliance with the principle of freedom of com-
petition, has taken into account, on a comparative
basis, the provisions of English, German, and
French law (ruling 270/2010, paragraph 8.4).
The same Court, intervening on the subject of
the temporary effects of the ruling of unconstitu-
tionality (10/2015, sub-paragraph 7), turned its
attention to the regime of “democratic and plural-
ist constitutions,” emphasizing that “the compar-
ison with other European Constitutional Courts –
such as the Austrian, German, Spanish, and Por-
tuguese courts, has demonstrated that the contain-
ment of the retroactive impact of decisions of
constitutional illegitimacy constitutes a wide-
spread practice, even in interlocutory procedures,
irrespective of whether the Constitution or the
legislature has explicitly granted such powers to
the Court.” Consequently, “such a discipline must
also be deemed permissible within the Italian sys-
tem of constitutional justice.”

Because of the judge’s reference to the rules or
implementation practices of external legal sys-
tems with mutual principles and values appears
compatible with the observance of constitutional
principles, it is also conceivable that the employ-
ment of laws pertaining to systems whose values
are incompatible or contradict the values in ques-
tion could be denied. The data emerging from the
analysis of the constitutional law of the courts of
Eastern Europe (Arnold 2005b) is of particular
significance. Despite their long-standing cultural,
political, and constitutional ties with the Soviet
Union, none of these courts ever resort to current
Russian law, because such references could
appear to conflict with the democratic values of

traditional Western constitutionalism that they
have upheld.

An illustrative example is the case of the Czech
Court on social laws (Pl. US 1/2008, 23 September
2008). In reconstructing the historically devel-
oped constitutional protection of these rights, the
Court refers to the precedent (in chronological
order) of the Stalinist constitution of 1936, but
subsequently asserts the incomparability of the
current Czech system with the Soviet legislative
data, despite the formal protection of social rights
that the latter guaranteed.

In the case of comparative analysis for scien-
tific purposes, the aforementioned limits do not
apply. It is up to the individual researcher to estab-
lish the horizons of her/his scientific engagement.
Furthermore, comparison can highlight differ-
ences as well as similarities, enabling the defini-
tion of models and the establishment of
classifications. In conclusion, the comparison
between state systems is scientifically legitimate,
as long as it is relevant to the research objectives.

It is also noteworthy that the fundamental
values which underlie systems based on distinct
values should not always be regarded as totally
divergent. A classic case is that of environmental
conservation: legal scholars have pointed out how
this issue, both from the perspective of state duty
and from that of recognizing individual and col-
lective demands to achieve it, has long been a
common value that has emerged from the consti-
tutions and legislation of liberal, socialist, and
recently independent states. In this case, the envi-
ronmental values are politically neutral and the
fundamental heterogeneity of the legal systems
does not undermine their homogeneity
concerning the specific values of environmental
protection. An analysis of the regulatory frame-
work indicates a tendency to adopt similar solu-
tions, which facilitates a more straightforward
reading and evaluation of these solutions (Sik
Cho and Pedersen 2013, p. 401 ff.).

Homogeneity and Comparability of
Institutions
Differing significantly from the previous notion is
the concept of homogeneity, concerning institu-
tions inserted into multiple systems
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(homogeneous or heterogeneous). In this case,
homogeneity refers to the detection of elements
that are common to the two (or more) institutions
being compared, elements representing the com-
monality of interests of the different legal systems
and the identification of the procedures which aim
to fulfill this. This means that a pure examination
of the formal profiles of an institution does not
suffice to establish a priori equivalence between
institutions of legal systems characterized by dif-
ferent forms of state. The concept of constitutions
and sources of law, such as those relating to rights
and freedoms, political parties, representation,
parliament, and so on, are common to the most
diverse systems, but it would be inappropriate to
claim equivalence of content from merely formal
equivalences in liberal, socialist, and authoritarian
legal systems. This derives from an awareness of
the considerable difficulties encountered when
handling systems inspired by markedly heteroge-
neous principles which exhibit substantial differ-
ences beneath obvious formal similarities.
Additionally, it is possible to envisage that,
regardless of findings which initially give the
impression of a systems’ homogeneity based on
their classification, homogeneous rules can still be
identified substantially.

One example is the Ombudsman (public pros-
ecutor or parliamentary commissioner), a parlia-
mentary inspection body and, above all, a body
for the protection of citizens’ interests against
administrative malpractice. It is a Swedish insti-
tute that has been “exported” to several other
countries. There is no doubt that a comparative
analysis can be undertaken with ease in such
cases. But the situation is significantly different
when the comparison is extended to countries that
have not welcomed the Ombudsman, such as
Italy, but which nonetheless employs alternative
measures for the protection of citizens. For exam-
ple, the case of Italy involves administrative and
judicial appeals, interventions made by the Court
of Audit against the administration, and others. In
these cases, comparisons between the institution
and heterogeneous institutions, such as the Court
of Audits’ review of administration, are not
inappropriate.

This highlights the importance of a pragmatic
approach (Zweigert and Kötz 1996, p. 28 ff.;
Friedman 1978, p. 46; Constantinesco 1974,
p. 73) to comparative analysis, so that when com-
paring institutions pertaining to different legal
systems, one cannot overlook the functions that
inspire different organizational solutions. In fact,
comparison cannot be limited to involving insti-
tutions with similar or equivalent formal classifi-
cations (which are not always comparable). In the
above case, if the function of the Ombudsman is to
provide a distinct and supplementary protection
service according to subjective interests, beyond
that which is offered by the judiciary, it may be
useful for the comparatist to refrain from
searching for institutions with similar formal pro-
files and instead verify whether there are other
systems which fulfill the same function of
protection.

The Reference Parameter in the
Comparative Assessment: Tertium
Comparationis and Functional Identity

As previously mentioned, comparison is a logical
operation of investigation into orders and institu-
tions, evaluating, comparing, and reaching con-
clusions on findings, while producing critical
assessments that in the strict sense of the term
constitute a comparative judgment. Critical anal-
ysis of the elements of two or more systems,
which involves comparison, only acquires mean-
ing if the researcher sets a reference parameter on
the basis of which to form their judgment. This
parameter (the tertium comparationis) serves as a
point of reference in the comparison between that
which is compared (comparatum) and which will
be compared (comparandum) (Radbruch 1903–
1905, p. 423 ff.; Oesch 2008, p. 34; Reitz 1998,
p. 622).

Thus, if one compares parliamentary inquiry in
Italy with that of other parliamentary systems, one
should first determine what constitutes a parlia-
mentary inquiry. Only after this acknowledgment,
and after having chosen an abstract model of
investigation that can serve as a benchmark,
should the investigated institution in the Italian
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Parliament (object of comparison) be examined
against the institution governed by other systems
(parameter of comparison). Subsequently, a
system-by-system examination will reveal the
similarities and differences of the Italian institute
with respect to the reference model and those
found in the examined foreign legal systems in
relation to the same model.

In practice, it is common for the comparatist,
especially when examining current and tested
national institutes, to blur the abstract module
within the national institute, so that the terms of
comparison appear reduced to two: “already com-
pared” and “yet to be compared.” Therefore, as
witnessed in past examples, the elements identi-
fied from the investigation are deduced from the
national system that is being compared against
others.

The need to identify a reference module is
more prominent when the institution is not
governed by positive law, but is experiencing a
phase of legislative proposals or is the object of
study by legal scholars. In this case, the work of
extraction for the construction of the model is
more evident. For example, after the model of
ombudsman has been extracted from the experi-
ence of different legal systems, the national model
of standards will be compared with the existing
regulatory standards in other countries, with con-
sideration for the reference model.

Having clarified the importance of the abstract
reference model, it should also be noted that this
may not always correspond to the organizational
formula (e.g., in systems with structures referred
to as “parliamentary committees,”
“ombudspersons,” or “parliamentary commis-
sioners”) or to the identification of formal rules
governing such structures. Rather, it appears to be
more reliable and scientifically sound to identify
the underlying function of the organizational
arrangement and of the formal definition. This is
not aimed at excluding the importance of organi-
zational and formal profiles, but rather at
highlighting the prevalence of the functional
dimension.

Comparative study should be structured
according to practical considerations, without
mandatory referral to the specific concepts of

different legal systems, but rather with consider-
ation for proposed solutions, regardless of their
form, for the problems that subsist within the
social structure. The proposal of Rabel, Zweigert,
and Kötz is worthy of support: comparative law is
not the law that emerges from the simple compar-
ison of legislative texts, but that which derives
from the comparison of the different legal solu-
tions that have been proposed for the same de
facto problems that also affect different legal sys-
tems (Rabel 1937, p. 77 ff.; Rabel 1937, p. 180 ff.;
Zweigert and Kötz 1996, p. 25 ff).

Thus, institutions of different legal systems can
only be compared if they pursue the same goals
and perform the same functions. The function
constitutes a starting point and foundation of any
legal comparison, the tertium comparationis, for
so long the object of futile disagreement amongst
comparativists. Therefore, in the science of com-
parative law, only elements that fulfill the same
function are comparable, and if the reference
criteria are the function, the danger of using mate-
rials for comparison that have been identified
solely based on formal similarities is evident.

In practice, for many years now, practical
approaches in the field of comparison have
acquired a large following. In conclusion, it must
be agreed that establishing the essential function
of an institution is a prerequisite and parameter for
comparative analysis between institutions of dif-
ferent legal systems.

The Function of Comparison in
Constitutional Law

Comparison assumes different functions
depending on the requirements of those who prac-
tice it. The aim is to respond to the simple need to
understand and examine an argument of law in
greater depth and to the desire of the legislator or
judge to respond effectively to matters of consti-
tutional relevance. The theoretical and practical
objectives of law underlined by scholars of com-
parative private law are also useful in identifying
the functions of comparison in constitutional law.
(Constantinesco 2000, p. 257; Markesinis 2003,
p. 75 ff.; Glenn 2006a, b, p. 57 ff.). It is essential to

18 Constitutional Law and the Comparative Method



analyze the functions of the comparison by clearly
distinguishing the hypothesis of doctrinal
research from that linked to the exercise of a
public function of standardization or jurisdiction.
The scholar who employs comparison for the
purpose of reasoning also works for a cultural
purpose. The legislator uses the comparative
data to better shape the production of new stan-
dards which are theoretically destined for future
use. The judge participates in this sense only from
the perspective of whether her/his decision, which
is intended solely to resolve the specific case
brought to her/his attention, will be of use.

Legal Scholarship and Comparison

The Primary Function of Understanding

The Comparison of Constitutional Law as a Sci-
ence. For the jurist, comparison remains an indis-
pensable tool that can facilitate knowledge, an
occasion to connect the history of law, legal the-
ories, and positive law, including the role of the
courts (Samuel 2003, pp. 111–115; Osiatynski
2003, p. 244 ff.). Comparison, as well as being
instrumental for the verification of generalizations
and for other purposes that will be elucidated
subsequently, is a method that facilitates new
understanding. The comparative study of systems,
or institutes of different systems, produces knowl-
edge that is indispensable for the science of con-
stitutional law (Cervati 2009, pp. 1 ff. and 26 ff.;
Lemmens 2012, p. 302 ff.). A classic example is
the comparative analysis that provides an under-
standing of the legal orders, enabling the devel-
opment of categories for classification which
encompass the diverse constitutional experiences.
The concepts of “form of state” and “form of
government” (Frosini 2018, pp. 33 ff) derive
from attempts to clarify concepts on behalf of
scholars of political and legal systems, through a
comparative analysis of past and present institu-
tional experiences.

Comparison can encompass an extremely wide
range of subjects of investigation aimed at
improving knowledge both within the constitu-
tional and legal organization.

Studies of organization do not just cover the
aforementioned forms of government, but have
also investigated parliament (Wheare 1968),
parties and electoral legislation (Sartori 1976;
Butler et al. 1981) bicameralism (Luther 2006)
and constitutional justice (Favoreu 1996; Brewer-
Carías 1989; de Visser 2015; Delaney and Dixon
2018). Legal scholars, meanwhile, have
conducted several studies on freedoms,
(Rosenfeld and Sajó 2012, p. 891 ff.), minority
rights (Capotorti 1991; Karayanni and Gargarella
2013, p. 337 ff.), linguistic rights (Poggeschi
2010; Adhikari and Viver PiSunyer 2013, p. 387
ff.), religious freedom (Sajó and Uitz 2012, p. 909
ff.), bioethics (Sándor 2012, p. 1142 ff.), and
social rights (Iliopulos-Strangas 2010, p. 699 ff.;
Davis 2012, p. 1020 ff.; Katrougalos and
O’Connell 2013, p. 375 ff.).

Another consideration that usually serves to
highlight the informative role of comparative
law is the observation that no study that is con-
fined to events occurring within national borders
merits the reputation as a science. Even though
legal sciences thus far have been predominantly
confined within domestic borders, working with
the constitutions of nation states, true scientific
inquiry cannot be limited to knowledge of a single
state order. Comparative law allows legal science
to transcend national borders and become a sci-
ence in the strict sense. More generally, the func-
tion of legal comparison, even in the field of
constitutional law, amounts to knowledge
(Zweigert and Kötz 1996, p. 12). But knowledge
is not only the necessary premise for a variety of
applications based on the results of the compari-
son: it is also the epitome of an autonomous
scientific discipline. In this regard, it suffices to
refer to the long controversy between critics who
argued that legal comparison was a method of
scientific research and those who maintained that
it ought to have been accorded the status of a
genuine scientific discipline (de Vergottini 1986,
p. 165 ff.; Sartori 1990, p. 397 ff.; Lijphart 1971,
p. 67 ff.; Zadorozhnyi 2016, p. 85 ff.).

In this respect, comparative law does not cor-
respond to a sector-specific discipline within a
specific field of knowledge which pertains to a
sector of positive law. Comparative law does not
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constitute positive law, but concerns the compar-
ison among different positive legal systems and
therefore is centered on logical operations of anal-
ysis and synthesis. This comparison requires a
specific methodology, and the comparative
method is therefore an essential tool and opportu-
nity for knowledge. Many scholars have, at first
glance, understandably reduced comparison to a
single comparative method. But when the com-
parative method is constructed individually –
when the comparison involves particular fields
of research, serves specific purposes and adopts
its own criteria verifying the acquired knowledge,
that is, it follows rules which are specific to it and
not to other scientific disciplines – it may well
merit recognition as an independent science
(Reimann 2002, p. 671 ff.).

The Purpose of Knowledge Verification

Comparison gives the researcher the opportunity
to verify the data in relation to the acquired knowl-
edge of the examined legal systems. It therefore
serves as a “control feature” to ascertain the merits
of what may already be apparent thanks to other
research methods, and is part of the broader
framework of options available to interpreters of
constitutional systems. Comparative checks can
accompany the data that has been provided
through the examination of positive law, practice,
and constitutional history.

Take, for example, the establishment of the rela-
tionship of confidence in the Italian constitution. In
order to understand this, written legislation and
republican constitutional practice would have to
be examined. However, in order to substantiate
certain evaluations, the (customary) discipline of
confidence would be re-examined during the
period of validity of the monarchal constitution of
1848 (Statute of Carlo Alberto), using the historical
method, and we would refer to the introduction of
the relationship of confidence and its development
in a series of other systems that are historically or
conventionally connected to the Italian one using
the comparative and historical method.

On the basis of these considerations, a convinc-
ing argument expressed by scholars of compara-
tive politics, according to which the essential

function of comparative science is to verify the
generalizations made on the basis of empirical
knowledge, also appears to be relevant to the
study of comparative constitutional law. For
example, Sartori observed that of the methods
pursued by social scientists (experimental, statis-
tical, comparative, and historical), the use of the
comparative method is essential in order to pro-
ceed with the verification of the results obtained
through other methods, especially the empirical
one, which in principle, appears to be the most
reliable and satisfactory (Sartori 1991, p. 25 ff.).

It is particularly worth noting that the empirical
method is suitable for dealing with circumscribed
issues, such as analyses concerning well-defined
institutes, whereas it is difficult to apply it to far-
reaching analyses; the statistical method can be
used when suitable data is available for a statisti-
cal analysis; the historical method when compe-
tent and thoughtful attention to relevant historic
details can reveal significant differences from the
present. Therefore, where empirical, statistical,
and historical data do not suffice, the only
response would be to compare solutions from
different jurisdictions in order to verify the accu-
racy of the available information.

The following example supports the findings.
As is well known, the investigative body plays a
significant role in parliamentary inspection pro-
cedures in systems of separation of powers. It can
be performed by either statistically analyzing the
criteria for data used in similar previous Italian
commissions, or by referencing historical prece-
dents from within both the modern republican
order and the previous monarchical order. As a
rule, the methodological criteria used by the
researcher should be complemented by consider-
ations of comparative nature that serve, typically
in an implicit manner, to prove the legitimacy of
data obtained through the direct analysis of the
national legal system. By means of the compari-
son, which involves systems that are homoge-
neous to the Italian one, the researcher is able to
verify the investigative institutions of almost all
parliaments, the political discretion of the major-
ity, and, in general, the extent that the decision to
proceed adheres to government guidelines. They
can also test the exceptional nature of
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parliamentary competences for political enquiry
into government and public administration, the
parallelism between parliamentary powers of
inquiry and judicial powers, the separation of the
constitutional role of the ad hoc committee and the
assembly from that of the former’s powers of
inspection and the latter’s political control. The
researcher should be able to highlight divergent
elements between the Italian system and almost all
the systems examined. But on the whole, knowl-
edge obtained through comparison will provide a
solid reference framework for an investigator’s
analysis within the framework of national law. In
fact, the clarification of essential concepts within
the form of government in other legal systems will
facilitate in-depth reflections on the legitimacy of
the empirically collected data. It can therefore be
concluded that even within constitutional law,
comparative analysis of other legal systems, in
relation to topics such as Italian parliamentary
enquiries, enables the creation of clearer distinc-
tions between the profiles of the institution and of
the Italian legal system (de Vergottini 1985, p. 37
ff.). It is therefore appropriate to recognize the
comparative method as a means of validating the
results of research that has been conducted using
alternative methods.

Standardization and Comparison

Assisting the Development of Regulatory Texts:
Models and Their Circulation

The elaboration of legal texts has characterized
the traditional role of comparison.

In the constitutional and legislative texts,
reproductions of institutions established within
other legal systems (referred to as “reception” or
“transplantation”) can be occasionally observed.
This does not necessarily imply that a comparison
has been used, as it may simply amount to a case
of imitation. The decision to adopt an institution
within a system, which assumes it has made an
optimum selection, does not necessarily involve
comparative operations (Legrand 1997, para 4.2,
p. 111 ff.). The choice to incorporate foreign insti-
tutional structures may derive from a comparative
analysis of various solutions offered by different

legal systems, which may lead to the incorpora-
tion of specific rules, or simply of principles
which are shared by different legal systems.
Thus, the widespread adoption of institutions
under the German Basic Law by the Spanish
Constitution of 1978 was preceded by an evalua-
tion of solutions proposed by other legal systems
(Cruz Villalón 1989, p. 65 ff.; Herrero de Miñón
1984, p. 97 ff.). The critical debate concerning the
Portuguese and Spanish constitutions and the Ger-
man and Italian institutions influenced the choices
of the framers of the 1988 Brazilian Constitution
(Afonso Da Silva 2009, p. 59 ff.).

The connection between the comparison and
the implementation within a system of institutions
that have been matured and consolidated within
another system is of particular interest.

There are certainly systems or institutions that
serve as reference models for others. The reasons
for this phenomenon may vary, from enforcement
by a hegemonic power of their own organizational
measures (such as is the case of the constitutional
measures left by the colonial powers during
the granting of independence), to reflection of
the prestige associated with a constitution (e.g.,
the influence of the United States’ presidential
system on the Ibero-American republics during
their emancipation). Reasons may also include
clashing visions for the constitution (witnessed,
for instance, in how constitutions in states
abandoning socialist principles attributed differ-
ent levels of credibility to liberal constitutional
principles), or a mixture of force and prestige
(like when popular democracies at the end of the
1940s were forced to adopt socialist principles in
line with the already-prestigious Stalinist consti-
tutional model). The choice of institutions
founded on democratic principles and on the guar-
antees of human rights underpins the “condition-
ality” which has obliged the countries of Eastern
Europe to accept Western constitutionalism as a
compulsory condition for joining the current
European Union (Sacco 1992, p. 148).

In addition to forms of conditioning that affect
the entire conception of the state, there are those
that concern specific institutes. One example is the
case of personal or collective rights, which have
been developed in some legal systems and then
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transferred to many others (e.g., the right to pri-
vacy and the right to a healthy environment), or
forms of protection of interests and rights external
to the judicial realm (such as the Ombudsman)
which has been transferred from Sweden to a
considerable number of legal systems.

In order to define the circumstances referred to
by legal scholarship, the term “export” is used to
describe the reception of, for example, forms of
government, rules, institutes, together with imita-
tions and transplantations. Since the exported or
imitated solutions have assumed an exemplary
character, they are often qualified as “models”
(to be imitated and emulated), and the phenome-
non of the permeability of a legal order to princi-
ples developed in other countries derives from the
notion of “circulation of models.” For the sake of
clarity, it must be reiterated that, even if there is a
clear connection between the comparison and the
circulation of models, it is possible to adopt exter-
nally matured institutional solutions without
conducting a comparison. The most obvious
example is the enforcement by a ruling power of
institutions or even of the entire form of the con-
stitution on a conquered state, such as the impo-
sition of the constitution on Japan in 1946 by the
US military government (Matsui 2011, p. 3 ff.).
A similar case is the preparation of constitutional
texts by the colonial power upon granting inde-
pendence, which occurred in the case of numerous
French and British colonial dependencies (Wolf-
Phillips 1970, p. 18 ff.).

Comparison and New Constitutions
In the development of written constitutional texts,
systematic references have been made to compar-
isons (Weber 2010, p. 6 ff.) between tested con-
stitutional solutions, or between such solutions
and the reference models elaborated by the
affected . . . affected constitutional bodies
(Landau and Lerner 2019). The most common
references include the influence of the North
American model . . . on the Iberian-American con-
stituents (Brewer-Carías 1996, p. 218 ff.), of the
liberal and socialist state models on the constitu-
ents of many recently independent states
(Ganshof Van Der Meersch 1962; Bihari 1979,
p. 75) and of the Soviet model on the constituents

of the totality of socialist states (Bihari 1979,
p. 76 ff.).

The preparatory phase of a new constitution or
its revision often requires contributions from pre-
vious constitutions. At this stage, comparative
analyses can be reliably determined.

Comparative studies preceded the establish-
ment of the Italian Constitution in 1948, the
Basic Law of Bonn in 1949, the French Constitu-
tions of 1946 and 1958, and marked the prepara-
tory processes for the Portuguese Constitution of
1976 and the Spanish Constitution of 1978. The
problematic receptiveness to liberal constitution-
alism produced a wide debate, which involved the
examination of Western experiences in the prepa-
ration of the constitution of the Russian Federa-
tion of 1993. Comparative analyses, handling the
regime of rights and the organizational structures
of the most effective forms of government, have
been carried out by specialized bodies which,
within the framework of international organiza-
tions, provide assistance with the formulation of
new constitutional texts, especially in countries
devastated by serious crises and armed conflicts
(such as Afghanistan, 2004; Iraq, 2005; Kosovo,
2008; Egypt, 2014; Tunisia, 2014). The implica-
tions of this type of approach in the preparatory
stage often manifest themselves in the final con-
stitutional text itself. There are indirect indications
of analyses of a comparative nature that have
involved the form of French government, com-
monly referred to as “semi-presidential,” which
has been found in the constitutional arrangements
of various countries in Central and Eastern Europe
following their departure from Soviet-style
constitutions.

One can recall the introduction of the system of
direct popular vote for the President of the Repub-
lic, alongside the institutes of parliamentary con-
fidence and early dissolution of parliament in the
constitutions of Poland (1997), Romania (1991),
Bulgaria (1991), Croatia (1990), Slovenia (1991),
Serbia (2006), and Montenegro (2007). Compar-
ative analyses are conducted by the European
Commission for Democracy through Law (better
known as the Venice Commission) of the Council
of Europe in order to assist states in their constit-
uent operations and constitutional revision.
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Comparison and Legislation
Comparison plays a significant role in the prepa-
ratory phases of legislation (Glenn 1999a, b,
p. 843 ff.). At a sub-constitutional level, each
legislator retains complete freedom to examine
exterior legislation, and to conduct comparative
analyses. There is no systematic criterion
governing the use of comparison in Parliament:
specific requirements determined by local factors
or by the particular historical moment, or the
reputation of selections made in other jurisdic-
tions, may prompt comparative analysis. Atten-
tion to exterior legislative decisions is certainly
stimulated by increasingly intense relations
between parliaments of different geographical
areas, through the exchange of information and
by the implementation of various collaborative
procedures. In this respect, there has been talk of
establishing dialogue between legislators (Barak-
Erez 2006, p. 532 ff.; Lupo and Scaffardi 2014)
and of interparliamentary cooperation.

Of particular interest was the work of the Law
Commissions in many English-speaking coun-
tries, the National Conference of State Legisla-
tures in the United States, as well as the research
commissioned by experts from the various depart-
ments within the European Parliament, which
concern both the law of Member States and of
systems outside the European Union. For example
the study “AComparative Study on the Regime of
Surrogacy in EU Member States” (15 May 2013),
in addition to considering the different systems of
member countries, also examines Russia,
Australia, and South Africa.

Finally, it has been noted that comparative
studies ultimately are employed in areas of legis-
lative intervention which display certain technical
features or a uniformity of interests amongst the
systems under consideration (e.g., criminal law,
commercial law with particular reference to com-
petition, consumer protection), whereas it is diffi-
cult to deal with areas in which the strictly
national orientation of the relevant concerns
becomes a matter of priority or in which well-
established national institutions exist.

The study of foreign law and comparative
research is entrusted in the national parliaments
to specific entities. It appears clear that the

preparatory phase of a legislative text involves
the use of foreign law and potential comparison,
while during the stages of deliberation and final
judgment, the prevailing political demands of
members of parliament and government represen-
tatives tend to overshadow comparisons with
other legal systems.

The French experience places great emphasis
on comparative analysis in the legislative drafting
process. Based on the new Article 39 of the Con-
stitution implemented by Organic Law No 2009-
403, which identified the conditions for drafting
rules, foreign legislation is especially considered
in the “statement of reasons” and in the “impact
assessments” of the rules. Comparative references
and genuine comparative investigations can be
detected in the preparatory stages of Italian legis-
lation. By way of example, the lawmaker largely
resorted to comparison when introducing “inde-
pendent authorities” into the system following the
US model of Authorities. Among the countless
examples of legislation preceded by comparative
analysis, one can cite the British Crime and Secu-
rity Act 2010 and Law No. 2010-1192 of October
11, 2010, “Banning Concealment of the Face in
the Public Space.”

The comparison produced by the legislator can
leave traces in the accompanying notes of a draft
law, as is frequently the case in Italy (cf. draft law
of 22 January 2013 on the reform of the judicial
districts, draft law 29 April 2008 on the biological
will constitutional draft law 24 July 2014 on the
right to Internet access). The preamble to the
Spanish law on the Statute of Radio and Televi-
sion (Law 4/1980 of 10 January) explicitly states
that the adoption of the legislation was dependent
upon “the experience of other countries with dem-
ocratic systems which operate in the same man-
ner” as the Spanish system.

Dialogue is of particular importance in the
crucial sphere of human rights. Broadly speaking,
it can be assumed that all legislation concerning
biolaw undergoes a comparative preparatory
phase. This case confirms that comparison is
undertaken between systems that share the same
or similar values from an ethical and legal per-
spective. Using comparison for the introduction of
new legislation may also affect relations between
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legal systems with different legal traditions. Up
until two decades ago, in socialist countries, com-
parison tended to be limited to the experience of
systems that shared the same ideological founda-
tions. Today in China, as far as certain specific
areas of legislative intervention are concerned,
comparison has expanded to include references
to Western legislation, as evidenced in the prepa-
ration of the most recent legislation on environ-
mental protection, for which the preparatory work
undertaken by the committees of the National
People’s Congress has involved a careful exami-
nation of the precedents offered by Canadian and
French legislation. Recognizing the importance of
comparing national draft legislation with legisla-
tion of other legal systems must not lead to the
misunderstanding of believing these texts to have
been “transplanted” into the legal order making
the comparison. Rather, the purpose of the com-
parison is to produce suggestions or verify pro-
posals that have matured in the relevant legal
system and, beyond the examined “texts,” the
national law maker is also interested in the
“ideas” behind the legislative proposals (Watson
1993, p. 17) or solutions offered to problems
encountered in the country.

Assisting in the Harmonization and Unification
of Rules

The emergence of new states and of interstate
political cooperation has prompted experimenta-
tion involving ways of integrating different legal
systems, often by means of comparison. The ter-
minology used to describe these integration pro-
cesses differ, involving terms such as unification,
standardization, approximation, coordination, and
harmonization of state rules, but these uncertain
definitions can indicate significantly different pro-
cesses. The concept of convergence of rights or
models is also used to refer to the processes in
question. Convergence can be understood as a
form of approximation and consideration of dif-
ferent national legal models with the goal of har-
monization within the framework of organizations
such as the European Union, so as to enable the
development of common rules which both influ-
ence national regulations and are inspired by

them. It can also result in the development of a
unifying model that imposes itself upon others, as
in the case of common law in certain areas of
commercial law and trade (Ponthoreau 2005a, b,
p. 1534 ff.). In this case, one can also refer to
“model competition,” a process at the end of
which a dominating law is identified. Competition
requires that models be interchangeable, which
must be structured in such a way as to be fungible.
In the field of economic law, an investor decides
where to invest after reviewing the rules of differ-
ent legal systems. The situation in the field of
personal rights is more complex. Only in certain
cases can the individual have access to laws that
offer the choice of where to conduct political
operations, where to practice euthanasia, where
to have an abortion, and so on. Just as it has
been discussed in the context of the progressive
rapprochement of the common law and civil law
systems, convergence can be referred to as a mat-
ter of scientific analysis. Traditionally, following
in the footsteps of Dicey (1915), only systems
which used common law to govern relations
between citizens and public power (most common
law systems) or which used administrative law to
grant a privileged position to public administra-
tion were subjects of comparison. In the former,
there is a tendency to apply general rules that
apply to both private and public actors, with spe-
cial derogations which favor public authorities; in
the latter, there are specific provisions that distin-
guish the privileged position of the administra-
tion, since the application of the rules for the
latter under private law is minor. The experience
of the last decade indicates a decrease in the divide
between the two categories of legal systems. In
common law systems, rules favoring public
authorities are multiplying. In spite of this, in
civil law systems, there is a reduction in the
scope of administrative privilege and an increas-
ing reliance on private law. This represents a sig-
nificant case of convergence between the two
traditional models, despite the fact that some
(Legrand 1996, p. 52 ff.; Boele-Woelki et al.
2014; Van Caenegem 2002) refuse to consider
convergence as a phenomenon to be generally
relied upon. Broadly speaking, the implemented
measures are intended to simplify or remove the
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disparities between legal systems, to be overcome
by using methods of coordination until a genuine
degree of uniformity is achieved. Conventionally,
speaking of harmonization implies a coordinated
process of homogenization of state laws that
retain their intrinsic individuality while ultimately
sharing common characteristics, but referring to
unification in fact involves identifying a process
of standardization of the systems that are to be
unified, so that the result of homogenization is as
complete as possible.

Unification or harmonization can be achieved
by means of interstate agreements aimed at sim-
plifying rules of mutual interest, as has occurred in
the field of private and commercial law, in one of
two ways: agreement at the international level on
uniform rules, which become incorporated into
individual state laws through ratification and exe-
cution of orders, or commitment to adopt state-
level rules compliant with uniform principles,
thus granting each state autonomy in implemen-
tation. However, despite the advances made in
this direction, unification via agreements can
only operate within very limited fields.

Satisfactory prospects of integration, princi-
pally involving new forms of coordination but,
at times, also regulatory unification, arise in
circumscribed regional contexts: the European
area, the Commonwealth, the former socialist
countries, and areas of prevailing Muslim law
have all been deemed potentially suitable for pro-
ductive experimentation. Such initiatives are
facilitated by the homogeneity of the principles
of the relevant state’s legal systems. The legal
systems of federal and international organizations
can provide the institutional framework against
which to proceed. In these cases, an attempt is
made to reconcile the demand for respect for
autonomy (member states of federal states) or
sovereignty (member states of international orga-
nizations) while operating within a regulatory
framework that is as homogeneous as possible.
To this end, solutions are envisaged to provoke
forms of coordination that may even extend to the
formation of a harmonized law. The use of com-
parison is practical both when states decide to
implement common rules in the field of protection
of rights, witnessed, for example, with the

decision to provide the European Community
with its own charter of rights (Charter of Funda-
mental Rights of Nice, 2000), and when interna-
tional multi-state bodies such as the current
European Union develop new rules that will be
enforced in their area.

In general, in the European Union’s legal sys-
tem, uniformity in the legislation of Member
States can be achieved by adopting rules which
operate throughout the entire Community legal
order, or by using directives which establish man-
datory uniform goals for all the States concerned,
who are then obliged to implement them (Article
288 TFEU). Specific provisions in the treaties
concern the “approximation” of law in order to
ensure the functioning of the internal market.
(Article 115 et seq. TFEU). The Treaties incorpo-
rate the constitutional principles of the Member
States, all of which are based on constitutional
traditions inspired by the principles of liberal con-
stitutionalism (see in particular Title 1 and 2 of the
TEU), which facilitates the adoption of broadly
homogeneous views regarding the premises on
which to base legislative measures. Regarding
the eventual use of comparison for the adoption
of measures of Union bodies, one can draw on the
experience of individual legal systems, or even
conduct a genuine comparison prior to legislative
intervention. This is based on proposals from the
European Parliament itself to the Council to
“allow elections by direct universal suffrage, in
accordance with a uniform procedure or in accor-
dance with principles common to all the Member
States.”

Comparison between member state systems
and, in particular, between the institutions that
define their form of state and government
remained an essential premise for analyses
aimed at verifying what was perceived as a pro-
gressive federalization of the systems incorpo-
rated within the EU area.

Courts and Comparison
The comparative method forms part of the inter-
pretative procedures employed by constitutional
institutions for systematic interpretation by courts,
in particular constitutional courts. In the aftermath
of the Second World War, a progressively shared
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culture of rights began to spread as a result of the
proliferation of international charters, and the
number of specialized bodies entrusted with con-
stitutional jurisdiction multiplied, producing what
some have described as a sort of “universalisation
of constitutional law.” The “dialogue” between
the constitutional courts, these specialized bodies,
and the international courts of justice has
increased, and this contact encourages a mutually
increased awareness of demands and normalizes
attempts by judges to make references to institu-
tions of other legal systems or their case-law
(Slaughter 2003, p. 194 ff.; Ponthoreau 2005a, b;
Ayala Corao 2012). It is in this cooperative cli-
mate of reciprocal communication that the use of
comparison is consolidated, since in practice, one
can observe the straightforward use of foreign law
(Markesinis and Fedtke 2006, p. 109 ff.) as well as
the search by means of comparison for principles
that the judge can utilize. However, some authors
(Alford 2005, p. 639 ff.; Lollini 2009, p. 165 ff.)
suggest that international dialogue between courts
may be further improved by establishing a con-
crete theory of legal comparison, which would
require explaining why investigation into the
methodology of comparison is needed in the first
place. Irrespective of this, however, it remains
clear that comparison constitutes an essential
tool which facilitates knowledge and provides an
opportunity to establish links between the history
of law, legal theories, and positive law, which
incorporates the role of the courts (Samuel 2003,
p. 111 ff.; Osiatynski 2003, p. 244 ff.). When
employed by the constitutional court, the purpose
of comparison is to facilitate a better understand-
ing of the national law that is applicable to the
individual case by conducting a critical compari-
son with other laws (Pinto Bastos 2007, p. 102). If
performed meticulously, it becomes a “constitu-
tive element of constitutional interpretation,” in
contrast to the function it fulfills when utilized by
the legislator, which usually merely fulfills a role
of “reconnaissance” in order to help prepare the
legislative text. Comparison is only one of the
methods used by the constitutional courts to inter-
pret provisions relating to fundamental rights: in
addition to the literal, systematic, historical, and
teleological methods, which date back to the

classic Savigny approach, Häberle has placed the
comparative method as the fifth method of inter-
pretation, an essential stage in the exegesis of
constitutional clauses on rights (Häberle 1992,
p. 3 ff.). Thus, by reflecting on various cultural
experiences, the scope of reasoning available to
the judge is broadened. This is confirmed, in rela-
tion to national legal systems, by the progressive
references of constitutions to the significance that
international agreement rules have on the rights in
their respective national systems. An example of
this is how the Spanish Constitution of 1978,
Article 10(2), stipulates that the provisions relat-
ing to fundamental rights shall be interpreted in
accordance with the Universal Declaration of
Human Rights and the treaties on such matters
which have been ratified by Spain; the Portuguese
Constitution of 1976, Article 16(2) is similar.
Moreover, concerning the legal systems of inter-
national bodies, the Court of Justice of the
European Union refers to the principles of rights
that are proper for the various state systems. It is
thus comprehensible that the integration of legal
systems inevitably entails comparative analysis
when interpreting laws by the constitutional
courts and those established by international
instruments. As for the interpretative practice of
constitutional courts, the use of foreign or inter-
national law can be done on purely academic
grounds (“ornamental”) to complement the
judge’s reasoning and can serve to strengthen or
negate an interpretative thesis (Bobek 2013,
p. 220 ff.), affecting the ratio decidendi or the
obiter dicta (Ponthoreau 2005a, b, p. 167 ff.). At
times, it proves essential inasmuch as the judge
finds her/himself having to resolve a case in the
absence of explicit rules (in a case of a genuine
lacuna).

Interpretation by Comparison in the Courts

The use of foreign law, to be distinguished from
international law (Koh 2004, p. 44 ff.; Barak-Erez
2004, p. 611 ff.; Saunders 2007, p. 415), and,
potentially, the use of comparison, acquires a
highly specific profile within the context of the
courts compared to when it is used in other
domains, for example, by researchers and
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legislators. The judge intervenes only in a limited
perspective of usefulness for the formation of her/
his decision aimed at resolving the case brought to
her/his attention (Samuel 2004, p. 253). This is
true both when she/he limits her/himself to an
exhortative or merely reinforcing quotation of
her/his pronunciation, and when she/he feels
driven to a more targeted analysis that allows
him to form his own conviction. In the event of
the latter, a lack of input from external sources
would, in practice, prove problematic.

Of course, to claim that the judge relies on
foreign law and resorts to comparison only in
order to resolve a specific case does not under-
mine her/his practice, or imply that the effects of
her/his judgment are limited to the case in ques-
tion. Indeed, the judgment may well impact the
future decisions of other judges, who are per-
suaded by the value of the precedent (Groppi
and Ponthoreau 2013). This is plausible within
common law systems according to the doctrine
of stare decisis, which is debated within the civil
law systems. Regarding judicial interpretation,
comparison assumes a subsidiary role in the
judge’s inquiry and ruling. In this respect, one
can consider the approach followed by those
who consider comparison as a mere methodology
(Alford 2005, p. 704). Such an opinion aims to
emphasize that constitutional comparison does
not possess features that could render it a self-
sufficient theory: comparison could be related to
a theory, but it would not constitute a theory in
itself. Thus, original or pragmatic approaches may
well utilize comparison, but this alone cannot
contribute to a critical and structured understand-
ing of the constitution. If this view is to be
endorsed, it should be stressed that the compari-
son can be useful or necessary for the judge in the
resolution of a case and in such circumstances
must be practiced in accordance with certain
methodological parameters that correspond to sci-
entifically based criteria (Hirschl 2018, p. 403 ff.).
Therefore, comparison in and of itself is not a
theory of constitutional interpretation
(no interpretation is possible solely by means of
comparison), but if comparison is attempted, it
must be done according to scientifically verified
and verifiable criteria.

There are multiple examples of judges who
have considered the use of foreign law and com-
parison useful or necessary (Ferrari 2019). Fur-
thermore, the justification for resorting to a
precedent of a foreign court depends on a very
complex set of factors, including the necessity of
bridging a gap in the interpretation of the
applicable law, shared values, and constitutional
traditions, and the particular reputation of the
judge to whom reference has been made (Hirschl
2014, p. 20 ff.). The recourse to the Oviedo Con-
vention and to certain judgments of US, English,
and German courts, as well as to the case law of
the European Court of Human Rights, constitutes
an essential point in the argumentation of the
Italian Court of Cassation in the Englaro case
(Judgment of 16 October 2007, section I civ.,
no. 21748). Here, comparison was useful for the
Court in filling a legal void in the Italian legal
system which had no legislation to address end-
of-life matters. The references to UK, US,
Australian, New Zealand, German, and ECHR
precedents proved essential in the reasoning of
the South African Constitutional Court in the
case of Du Plessis and Others v. De Klerck &
Another (Judgment of 15 May 2003
(1996 (3) SA 850 (CC)) in relation to the horizon-
tal effects of human rights, and in The State
v. Makwanaye case concerning the death penalty.
Similarly, the Canadian Supreme Court’s refer-
ences to the precedents of the United States
Supreme Court and the European Court of
Human Rights regarding negative freedom of
association rights (R. v. Advance Cutting and
Coring Ltd, Judgment of 19 October 2001, 2001
SCC 70) proved essential. The Portuguese Con-
stitutional Court referred to the provisions of the
Spanish, Italian, and German Constitutions to
compensate for the Portuguese Constitution’s
absence of legal restrictions on the subject of
interventions restricting the right to ownership
(judgment 421/2009). Numerous references to
the legislative framework and to previous juris-
prudence of European and non-European legal
systems can be found in the famous judgment of
the Spanish Constitutional Court, which rejected
claims on the unconstitutionality of the law on
same-sex marriage (judgment 198/2012 of
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6 November 2012, in particular sub-paragraph 9).
Another interesting decision is Judgment
42/2014, regarding the 2013 Declaration on the
Sovereignty and Right to Decide of the People of
Catalonia, where the Court made reference to the
decision of 20 August 1998 of the Supreme Court
of Canada concerning the secession of
Quebec. Another example is Judgment 8/2017 –
a decision concerning the violation of the funda-
mental right to presumption of innocence – where
the Spanish Constitutional Court made reference
to the German, Austrian, French, and Italian
legislations.

The Italian Constitutional Court rarely makes
references that explicitly reveal the use of com-
parison, despite it being well known that the
Court, in the preliminary phase, makes references
to foreign law and therefore potentially adopts the
comparative method (Barsotti et al. 2016, p. 80).
Legal texts occasionally show signs of a compar-
ative preparatory phase. In the references in legal
considerations, one can find affirmations to sub-
stantiate the judgment of the committee. In the
judgment 250/2010, in rejection of the argument
presented, the constitutionality of the crime of
“clandestinity” is acknowledged, and the compar-
ative analysis reveals that several EU countries
with legal traditions which resemble those of
Italy (such as France and Germany) or differ
(UK) have even stricter legislative standards. In
judgment 13/2012, which addresses the “revival”
of norms in the case of a revocation of referen-
dums, we recall that, as a rule, the reinstatement of
provisions following legislative repeal is not per-
mitted in other legal systems (UK, USA, Ger-
many, France, and Spain). In the judgment of
10/2013 concerning the limitation of retroactive
effects of the decisions of the Constitutional
Court, it is reminded that comparison with other
European Constitutional Courts such as Austria,
Germany, Spain, and Portugal indicates that the
practice is widespread in this respect. In the judg-
ment of 1/2014 it is noted that in constitutional
systems that are identical to the Italian system, if
proportional electoral legislation prevails, there
must be no imbalance in the effects of voting.
Finally, judgment 35/2017, once again on the

subject of electoral legislation, contains a fleeting
reference to foreign electoral law.

The extremely limited number of references
that allude to comparisons does not exclude the
possibility that there was a comparative argument
in the previous phase of the investigation. In real-
ity, it is easier to verify references to foreign law
and to comparison in legal systems in which the
judges’ dissenting or concurrent views are
published. In such cases, material may be avail-
able to prove the use of the comparative method.
When we refer to the significance of foreign law
for the judge, it is usually in consideration of the
relevant system’s positive law and the case law
that has developed from it. Furthermore, the meth-
odology applied in the development of the legal
reasoning that produces a judicial decision can
also be investigated and used. In this case, there-
fore, the legal method itself is relevant in the
consideration of positive law.

One such example is the progressive applica-
tion of the principle of proportionality in consti-
tutional and international law. A historical
analysis shows that the proportion of judges who
have used the principle, based on the example of
the Bundesverfassungsgericht, has increased sig-
nificantly since the 1970s. The principle has been
referred to by the European Court of Human
Rights (Handyside v. UK judgment, Judgment of
7 December 1976, appeal No 5493/72) and the
Court of Justice (Marguerite Johnston v. Chief
Constable of the Royal Ulster Constabulary, Judg-
ment of 15 May 1986, Case C-222/84), as well as
by other courts in Canada (R. v. Oakes, Judgment
of 28 February 1986, (1986) 1 S.C.R. 103),
South Africa (State v. Zuma, Judgment of
5 April 1995, 1995 (2) SA 642), Israel (United
Mizrahi Bank Lmt. v. Migdal Cooperative Vil-
lage, Judgment of 9 November 1995, C.A. 6821/
93, 49, P.D. 221 (1995)), Australia (Kartinyeri
v. The Commonwealth, Judgment of 1 April
1998, (1998) HCA 22), New Zealand (Ministry
of Transport v. Noort, (1992) 3 N.Z.L.R. 260
(C.A.)), and Ireland (Blascaod Mor Teoranta
v. Commissioners of Public Works in Ireland,
Judgment of 27 February 1998, (1998) IECH
38). The use of the proportionality principle sur-
faces in the jurisprudence of the US Supreme
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Court (District of Columbia v. Heller, Judgment of
26 June 2008, 554 U.S. (2008)) whereby, in ref-
erence to the comparison between the individual
right to carry a weapon and the general interest in
arms control, Justice Breyer’s dissenting opinion
makes explicit reference to this doctrine of impor-
tation to suggest a comparison on “proportional-
ity” between the two demands. The reference and
the comparison of the methodology is the premise
for the use (through comparison) of constitutional
ideas deriving from systems of civil law and,
therefore, of foreign law (Cohen-Eliya and Porat
2009, p. 412).

Comparative Reasoning and Comparative
Judgment
The comparison that courts can use, being open to
other systems and thus regarded as being in a state
of “dialogue,” can be attributed to the theories of
judicial interpretation.

This signifies that the judge uses comparison as
part of the process of interpreting the law. There-
fore, in the process of reasoning, references to
principles, norms, and external precedents pro-
duce factual data, as is the case for historical
data and doctrinal opinions. In this sense, they
are mere facts used in theoretical (and rarely in
practical) decision-making processes. Therefore,
no reference to external sources can be specified.
In common systems, the precedent of a different
legal system is still considered not only as an
authoritative source of persuasion but also as a
genuine resource that can be used by judges in the
field. Therefore, as a general rule, the judge in
her/his argument does not “apply” foreign law or
precedents, but rather, employs them as useful
factual elements in order to interpret the law in a
more effective and fruitful manner. Undoubtedly,
comparison is one of the most interesting aspects
of the judge’s interpretative role. In cases where
comparisons are used to fill regulatory gaps, they
demonstrate the blurred boundaries between inter-
pretation/application of standards and creative
interpretation in a standardization exercise
(Troper 2005, p. 24). At the moment of the deci-
sion, it may emerge that the comparison is con-
ceived as a critical tool by which to identify the
principle of law that will resolve the case in

question (comparative judgment). However,
even during the prejudgment procedural stages,
references to foreign law and comparisons may
emerge in support of different procedural theories.
Such a state of affairs is usually considered when
referring to the application of the comparative
argument which appears in the procedural docu-
ments, in addition to the judgment. The compara-
tive analysis identifies the suggestions, of varying
magnitude, that can manifest during the various
procedural stages in which the participating actors
present arguments drawn from foreign law in sup-
port of their theses and propose comparisons. The
use of comparative argumentation may emerge
from the decision and the obiter dicta and, where
applicable, from the competing or dissenting
opinions of the panel of judges. However, there
is an important distinction between a more general
reference to comparative reasoning and a judicial
decision based on such a comparison. As a general
rule, the judge uses the comparative argument on
the grounds that it is considered to be particularly
authoritative, as it falls within the range of
‘authoritative’ arguments available to the inter-
preter (to the contrary, see Rosenkrantz 2003,
p. 269 ff.). The argument has a utilitarian value,
either for or against a certain interpretation, and
materializes when a reading of the text fails to
locate textual pronouncements which are in line
with the stance of the judge who must reach a
conclusion on a case (Alexy 1998, p. 194). There-
fore, comparison is used when the judge is not
convinced of being able to employ simpler and
more customary canons such as the semantic and
systematic one, a use which does not present itself
as necessary as it would be problematic to reach a
consensus on a hierarchy amongst canons of inter-
pretation (Alexy 2003, p. 18). According to a
well-known theory (Häberle 1989, p. 913) in plu-
ralist democracies comparison would always be a
preferential canon of interpretation, since these
systems are by definition open to transnational
dialogue. Once it has been established that judges
exercise discretion in the use of comparison, it is
then necessary to verify whether they encounter
limits in the selection of the material to be used.
However, while the use of the laws of legal sys-
tems marked by values that are irreconcilable with
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those of the judges’ own constitution would be
possible in the preparatory phase, such use would
prove to be inadmissible at the point of decision.
This is because the judge cannot draw from sys-
tems which do not share the same constitutional
principles of her/his own system (Pfersmann
2005, p. 43 ff.).

Comparison and Foreign Law

There are instances in which the judge resorts to
the comparison of various judicial decisions and
constitutional provisions. In particular, the expe-
riences of Canada, Australia, and South Africa
show that the judge makes use of specific consti-
tutional provisions, general legal principles, pro-
visions of international conventions on rights, and
judgments of international judges and legal schol-
arship. Thus, it is not necessarily a matter of
purely comparing previous case law. From the
reconstructive comparison of a legal principle
making use of a wide variety of sources – for
example, on the subject of the death penalty, or
on inhuman and degrading treatment – the result
that is produced is intended as a benchmark for
ascertaining the constitutionality/unconstitution-
ality of the law which is under review by the
court. The constitutional provision of
South Africa enabling the judge to use foreign
law is quite exceptional. The provisional consti-
tution preceding the current one (Interim Consti-
tution, 1993–1996, art. 35, paragraph 1) included
explicit authorization for the use of comparison:
in the interpretation of the Bill of Rights, the
courts could, where applicable, consider public
international law in relation to rights and “have
regard to comparable foreign case law.” Thus, the
use of international comparative law was
expressly provided for. The current Constitution,
in Article 39, merely provides for the use of for-
eign law, but the South African Court has contin-
uously operated as though the first formulation
were still in force. Therefore, even if the provision
was of a merely enabling nature, the Court con-
tinued to take advantage of the opportunity con-
ferred on it by the Constitution, demonstrating
that it does not split hairs between comparable
foreign case law and foreign law.

The South African Constitutional Court is the
first jurisdiction to have developed an interpreta-
tive practice that is strongly oriented towards legal
comparison on the basis of specific constitutional
constraints (Rinella and Cardinale 2019). In
S v. Makwanyane, a leading case that contributed
to the development of the conception of human
dignity, the Court confirmed the interpretative
relevance of both binding public international
law and general or regional international regula-
tory systems, of which South Africa is not part:

“International agreements and customary interna-
tional law accordingly provide a framework within
which. . . the Bill of Rights can be evaluated and
understood,” while on the other, “decisions of tri-
bunals dealing with comparable instruments, such
as the United Nations Committee onHuman Rights,
the Inter-American Court on Human Rights, the
European Court of Human Rights and, in appropri-
ate cases, reports of specialized agencies such as the
International Labour Organisation, may provide
guidance as to the correct interpretation of particu-
lar provisions of the bill” (S v. Makwanyane and
Another CCT/3/94, 1995 (3) SA 391 (CC);
1995 (6) BCLR 665 (CC)).

From this perspective, therefore, there is an
analogy concerning the way in which judges can
attribute interpretative relevance to international
practices, even regional or non-binding, and to
foreign law; in fact, the ultimate state objective
of open and democratic society prevents the exact
demarcation of the systems from which the judge
must, or from which the judge simply may, draw
inspiration.

The Canadian Supreme Court systematically
employs comparison as a valuable and even
essential tool for interpreting the Canadian Char-
ter of Rights and Freedoms (Olivetti Rason and
Pennicino 2019). Awell-known example includes
the judgment on hate speech, that is, on the con-
stitutional legitimacy of the legal limits imposed
on manifestations of racism, which made an anal-
ysis of the related legal principles and of the
jurisprudence of various legal systems, including
that of the ECHR (R. v. Keegstra, 1990). Early
examples of this comparative reasoning include
Hunter v. Southam Inc. (1984), Shapinker v. Law
Society of Upper Canada (1984), Suresh
v. Canada (2002), Mugesera v. Canada (2005),
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and Brucker v. Marcovitz (2007). The compara-
tive approach seldom encourages the implemen-
tation of exterior solutions on behalf of the
Canadian Court; instead, it guides the latter
towards identifying its own, individualized judg-
ments (Glenn 1999a, b, p. 59 ff.; Lefler 2001,
p. 190 ff.; Sharpe 2004). The German Constitu-
tional Court (Haberl 2019, p. 295 ff.) endorsed
provisions derived from the legal systems of var-
ious countries with constitutions founded on
liberal-democratic principles (Italy, France, Swit-
zerland, and United States) which had established
schemes to limit the formation or activity of
parties pursuing objectives that were incompatible
with state values, to arrive at an interpretation of
Article 21(2)(c) of the Basic Law that would result
in the dissolution of the Communist Party
(judgment no. 17 of 17 August 1956). It also
made use of the provisions of similar legal sys-
tems to help define the “treaties which govern the
political relations of the Federation” in accor-
dance with paragraph 2 of Article 59 of the
Basic Law, while also evaluating the concept of
treaties that are of a political nature referred to in
Article 80 of the Italian Constitution.

As a general rule, courts resolve cases
concerning the constitution without resorting to
foreign law, or even comparison. The Spanish
Constitutional Court explicitly stated that, after
examining the issue of the constitutionality of
rules on equal opportunities and after considering
Italian and French legislation that the state consti-
tution would serve as its sole constitutional frame-
work (see judgment of 29 January 2008, STC
12-2008). Therefore, any reliance on external
sources can only be justified under the discretion
of the judge’s reasoning process. There are cer-
tainly cases where the influence of external pre-
cedents is evident, albeit not explicitly declared,
and one can ascertain the varying degrees that
many constitutional courts, as well as the broader
system of jurisdiction, resort to foreign law and
comparison. The following scenarios arise: the
consideration of external law is rejected; it is
used without official confirmation or indepen-
dently from the ratio decidendi; or instead, it is
found to inspire the decision.

Some judges claim to use only the law and
related case law, and deny any potentiality of
resorting to external law and comparison. One
example of this is provided by the jurisprudence
of the United States Supreme Court. The Law-
rence v. Texas case (Tribe 2004, p. 1893 ff.), in
which the Court pronounced a Texas state law
sanctioning sodomy as unconstitutional, pro-
voked a heated debate both within the court and
in academic and political spheres. For the first
time, the Supreme Court had expressly referenced
foreign law, including English law, and the case
law of the ECHR. The prevailing opinion
(expressed by Judge Kennedy) was opposed by
Judge Scalia, who rejected the extension of refer-
ence frameworks beyond that of the Constitution
(Calabresi 2004, p. 556). The same situation arose
from the judgment in Roper vs. Simmons
(Judgment of 1 March 2005,
543 U.S. 551 (2005)) when the Court decreed
that a law allowing the execution of minors was
unconstitutional. In this case, too, the Court
resorted to the legislation of other countries and
international acts and also met strong opposition
from those who considered the Court to have
purely executive functions within the constitution
(Bickel 1962, p. 333 ff.). Any form of creativity
and broadening, including references to law
which falls outside the scope of the original con-
stitutional order, would have been inadmissible,
as only elected and therefore democratically legit-
imate bodies can exercise creative powers. The
clash between supporters and opponents of the
isolationist approach of the Supreme Court
(Childress 2003, p. 193 ff.; Epstein and Knight
2003, p. 196 ff.) has not, however, resulted in a
resolution regarding the exclusion of references to
foreign law. Originalism essentially continues to
fuel a degree of isolation in the US legal system
and constrains the reasoning of the Supreme Court
within the confines of national law (Rosenfeld
2008, p. 15 ff.; Tushnet 2008).

Some judges are nevertheless receptive to for-
eign law despite not explicitly making use of
it. Such is the case of the French Constitutional
Council, which appears to be open to the prece-
dents of other courts, in particular the German,
Italian, and Spanish courts, but only in an indirect
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manner (Carpentier 2009, p. 475 ff.). Other judges
merely cite foreign law or the rulings of foreign
courts. This is a form of discursive scholarship or
citation intended to substantiate and reinforce the
judge’s argument. The references implicate a par-
ticular recognition of norms and judicial prece-
dents which are in some way linked to the case,
but there is no certainty that foreign law and the
comparison between sources and jurisprudence
will be incorporated into the ratio decidendi.
This phenomenon of references serving as an act
of recognition is relevant to the experience of the
Italian Constitutional Court.

There are many examples of judgments which
reference general principles shared by several
legal systems, especially the principles of the
ECHR and the European Union (Zeno-Zencovich
2005, p. 1993 ff.). Recalling the rule of law
(Const. Court, judgment of 17 May 2001,
no. 136, orders of 25 July 2001–27 July 2001,
no. 319), the democratic state (see Const. Judg-
ments of 24 January 2005, No 28 and Orders of
12 April 2005, No 151 and 29 April 2005, No
170), and the democratic state of law (Const.
Court, Order No 26 of 4 March 1999) does not
mean comparing them. Asserting that “in the prin-
cipal European countries the regulation of politi-
cal advertising, in recent years, has been oriented,
despite the inevitable diversity of the guiding
criteria, on models of regulation for broadcasting
spaces that are generally governed by the princi-
ple of equal opportunities” (Const. Court, judg-
ment of 7 May 2002, no. 155), does not explicitly
indicate the use of comparative analysis; it merely
presents generic and widely accepted information.
It is also stated that “the publication of the admin-
istrative procedure is a principle of the shared
constitutional heritage of European countries; a
principle established, among other things, by Arti-
cle 253 of the Treaty establishing the European
Communities, which imposes the obligation to
state reasons for Community measures
(judgment of the Court of Justice of the
European Union, 2 April 1998 in case C-367/
95)” (C. Const., judgment of 4 March 2006,
no. 104).

In a small number of examples, the Court has
referred more closely to specific institutions,

thereby implying knowledge of other legal sys-
tems and, perhaps, the use of comparative analy-
sis. However, such references reinforce already
oriented decisions and do not in themselves
appear to be conclusive for the decision-making
process.

A comparative assessment of some legislation
(Western German, Austrian, Swiss, Greek, Polish,
Yugoslav, Japanese, etc.) was conducted in order
to arrive at a judgment on ignorance of law
(Const. Court, judgment of 24 March 1988,
no. 364). The reference to the concurrent legisla-
tion of the German constitutional system
(konkurrierende Gesetzgebung) or to the Suprem-
acy Clause of the US federal system is somewhat
brief, so as to illustrate how, for reasons of unifor-
mity, it is possible to assign the state with the
regulation of administrative functions that would
otherwise be the responsibility of the regions
(Const. Court, judgment of 1 October 2003,
no. 303).

Another example is offered by the Hungarian
Constitutional Court, which, after having to rule
on the constitutionality of laws concerning the
personal data protection (Judgment of 13 April
1991, No 15) in relation to the identification
codes required by law for the registry office and
for social security requirements, has referred to
similar legislation “in Belgium, Denmark, Ice-
land, the Netherlands and Norway, for the first
case, and in Finland and Switzerland for the sec-
ond.” Rules prohibiting or authorizing the codes
were then recalled in Portugal, France, and
Germany.

The constitutional courts of several European
countries frequently face difficulties when com-
paring EU law and ECHR law due to the need to
exercise caution in balancing the principles of
their underpinning Treaties and the principles of
national constitutions themselves, which are still
the primary basis for their legal entitlement
(Ferreres Comella 2009, p. 525).

International Courts and Comparison

With international courts, it is worth noting that,
as a rule, the scope of the positive laws applied is
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rather limited. The principles which may be con-
sidered by international judges (defined as “com-
mon” and “general”) (Mosler 1971, p. 381 ff.) are
incorporated into the international legal order
(general or specific), but also derived from the
legal systems of the member states of an organi-
zation (e.g., of the United Nations in relation to
the International Court of Justice and the Interna-
tional Criminal Court, or of the European Union
in relation to the Court of Justice). Principles may
also derive from the legal systems of states which
are interested in the solution of a dispute, such as
the judgment of an arbitration tribunal, or even of
third states. The international judicial body iden-
tifies the legal principles with a considerable mar-
gin of discretion and experience, which suggests
that not all jurisdictions that could potentially be
examined by the judge are considered, or that only
a limited number of state jurisdictions are actually
deemed worthy of attention. However, it is often
assumed that the judge, in order to establish legal
principles, performs a comparative analysis of
different legal systems.

Article 38(c) of the Statute of the International
Court of Justice stipulates that, in addition to
conventions and customs, the Court shall also
apply the “general principles of law recognised
by civilised nations.” These principles were orig-
inally part of the national legal system and can
also be applied internationally, subject to compar-
ative examination, and include those relating to
the interpretation of legal provisions. In addition,
the fragmented nature of the procedural rules in
the Court has led to the search for a framework
that can be applied to cases that are not explicitly
covered by international standards, and suggests
that comparison should be adopted as a means of
bridging the gaps (von Mangoldt 1980, p. 561 ff.;
see also Lobba andMariniello 2017). Article 21 of
the Statute of the International Criminal Court
stipulates that, in addition to the statutory sources
and the sources proper to international law, the
International Criminal Court shall apply the gen-
eral principles of laws pertaining to the legal sys-
tems of states of the world, including the laws of
states which would normally hold jurisdiction
over the crimes that are brought to its attention
(Pellet 2002, p. 1053 ff.; Vasiliev 2009, p. 72 ff.).

The use of comparison has also been discussed
for international courts operating in the European
context. It is clear that the Court of Justice of the
European Union and the European Court of
Human Rights, when proceeding with compara-
tive analysis, mainly refer to the law of the Mem-
ber States. It may therefore be of interest for these
judges to consider the particularities of using state
law and employing comparative analysis.

The Court of Justice of the European Union
The Court of Justice is sometimes referred to as a
comparative judge par excellence (Lenaerts 2004,
p. 99 ff.; Lanaerts 2005, p. 75 ff.). And, in fact, in
exercising its functions, it may be called upon to
invoke the law and jurisprudence of Member
States, and even of third countries. This situation
is, in some cases, explicitly attributable to the
provisions of the Treaties. Thus, in the field of
non-contractual liability, it is the Treaty which
explicitly requires that the Court use the general
principles of the law of theMember States (Article
340 TFEU, formerly Article 288 TEC). In such a
case, therefore, the Court has had to rely on the
law and jurisprudence of the State courts on the
basis of the principle of common denominators.
However, the diversity of the State’s laws may
render such a task difficult and, therefore, the
Court considers that it has the freedom to select
the laws which are best suited to the particular
case (Kakouris 1999, p. 100). In this respect, the
Court can establish appropriate principles by
comparing the laws of Member States (Chiti
1995, p. 661 ff.), but in practice this does not
involve a methodical comparison of national
laws, but rather the application of certain elements
of those laws which are instrumental in resolving
the current cases (Jacob 2014).

The law on liability for legislative acts is proof
of this. In the case of a consultancy firm which
experienced prejudice following the introduction
of a Council Regulation blocking trade with Iraq
and Kuwait in the absence of a “ruling principle”
in State legislation, the Court of First Instance
(Dorsch Consult v. Council and Commission,
Judgment of 28 April 1998 in Case T-184/95),
and then the Court (Dorsch Consult v. Council
and Commission, Judgment of 15 June 2000,
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Case C-237/98) decided to limit themselves to
referring to the German legal concept of “excep-
tional sacrifice” (Sonderopfer) and to that of dis-
charge of burdens under Belgian and French law.
However, in the majority of cases where there is a
lack of formal provisions for reference to state
principles, the Court, in the interpretation and
application of the body of legislation established
by the Treaties and by secondary Community law,
may also have to rely on the law and precedents of
state systems. In the interpretation of Article
220 TEC, now Article 19 TEU, which states that
the Court shall guarantee observance of the law in
the interpretation and application of the Treaty, the
Court deemed this provision to also include,
where necessary, the “general principles common
to the legal principles of Member States”
(Brasserie du Pêcheur and Factortame).

In such cases, it is generally assumed that the
Court makes comparisons, though the situation is
not so straightforward in practice. The judge’s
discretion prevails in this case, and thus the idea
of seeking a common denominator from a com-
parison of state laws or precedents is sometimes
accepted in law. The Court freely selects, within
the framework of a particular system, any provi-
sion or precedent which may be deemed relevant
to its reasoning. In reality, this seems to be a
tendency, since the analysis of its law clearly
reveals that it draws occasionally from the body
of laws of the state that can be best adapted in
order to resolve the case under consideration by
the Court.

A distinction should be made between the pre-
liminary investigative stage, during which the
possibility often arises for the Court to engage in
a process of in-depth examination of state law, and
potentially carry out a comparative assessment of
the available sources, and the decisive moment
during which the reference to the law of the Mem-
ber State(s) is incorporated in the Court’s judg-
ment. In the Algiers case (Dineke Algera et al.
High Authority, Judgment of 12 July 1957, para-
graph 56, in Joined Cases C-7/56, C-3/57 and C-7/
57), it was the first time that the Court delivered a
ruling which incorporated the comparison into the
ratio decidendi. In a case of revocation of appoint-
ment of officials, having noted an absence in the

Treaty of specific provisions on the subject, and
having conducted a comparative study of the legal
traditions of the then-six Member States, the
Court accepted the “principle of revocability of
illegitimate measures within a reasonable
timeframe.” Therefore, the lacunae within the
Community’s legal system gave rise to the impe-
tus to carry out comparisons in order to deduce
suitable legal measures, a notion supported by
multiple examples.

In the same way as it was necessary to deduce
the principle of confidential communications
between lawyers and their clients from the State
legal systems, a brief examination revealed that in
some State legal systems this safeguard derived
from the lawyer’s cooperation in maintaining the
law, and in others it was incorporated within the
framework of the right of defense (A.M. & S. v.
Commission, Judgment of 18 May 1982, para-
graphs 18–21, in Case C-155/79). Furthermore,
in the absence of provisions of Community law,
comparative analysis became necessary in the
search for the right for the individual to abstain
from providing self-incriminating evidence. This
right did not arise from the comparison itself, and
was thus disregarded by the Court, though they
subsequently acknowledged an infringement
upon the rights of the defense in this particular
case (Orkem SA vs. Commission, Judgment of
18 October 1989, paragraphs 28–32, in Case
C-374/87). In another case, identifying a principle
of mitigation for penalties in criminal proceedings
in favor of the accused was achieved through the
comparative examination of the constitutional
practices of Member States from which a general
principle of applicable law was inferred
(Berlusconi et al., Judgment of 3 May 2005, par-
agraph 68, in joined cases C-387/02, C-391/02,
C-403/02. See also on this point the Taricco
2 judgment (Court of Justice (Grand Chamber),
judgment of 5 December 2017, in Case C-42/17).

Another legal ground for comparison relates to
the provision whereby the fundamental rights
(also) resulting from the constitutional traditions
of theMember States are included in the law of the
Union as general principles (Art. 6, 3rd para.
TEU) (Opinion of Advocate General Cruz
Villalón of 14 January 2015, Case C-62/14,
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Gauweiler and Others, ECLI:EU:C:2015:7,
para. 61).

It is only due to the incomplete nature of the
legislation on rights arising from the Community
Treaties that, in the 1970s, the Court of Justice
was forced to turn to the constitutional systems of
the Member States to find legal principles that
were essential to its judgments. In addition to the
available treaty law, there was, therefore, another
law derived from the state systems. In the absence
of a Community framework of rights, the Court
began by identifying principles for the protection
of fundamental rights which were inherent in the
constitutional traditions of the Member States.
These common traditions were in keeping with
the process of the Court’s interpretation. “General
principles of Community law” were therefore
ascertained from legal sources of constitutional
traditions. It would perhaps be difficult, however,
to conclude that the Court carried out a genuine
comparison for the purposes of developing funda-
mental rights (de Vergottini 2007a, b, p. 663 ff.).
The common constitutional traditions have rather
assumed the function of a “screen” whose shelter
has enabled the Court to independently develop
an unwritten charter of rights that complements
the existing provisions of the ECHR, which con-
stitutes a more extensive view of the common
traditions of the states (Lenaerts 2004, p. 104).
The subsequent references to the common consti-
tutional traditions found in the Treaties should
therefore be read as the result of the adoption of
the Luxembourg case-law.

The reference to shared constitutional tradi-
tions, alongside other concepts relating to cultural
values (and thus also to common legal values), is
progressively materializing in numerous docu-
ments of legal significance, thereby facilitating
the consolidation of a collection of common
values, the sharing of which is essential to foster-
ing the process of European integration. The Nice
Charter of 2000 reiterates the common constitu-
tional traditions in its preamble and presents the
first comprehensive overview of EU laws under-
going a process of positivization.

The Court’s employment of the general princi-
ples identified through comparison has been
regarded as a resource capable of operating as a

producer of law within the Community legal
order, and consequently within the sphere of
State legislation in matters which fall within the
Community’s jurisdiction, even if more caution is
exercised when considering them as primary
criteria in the interpretation of Community law.

The European Court of Human Rights
The use of comparison has also been identified in
connection with the work of the European Court of
Human Rights within the Council of Europe, also
known as the “comparative judge par excellence”
(Rozakis 2006, p. 338 ff.), since its legal system
utilizes, on a comparative basis, the law ofMember
States. The Court considers itself an interpreter, not
of a simple international treaty but of the ECHR,
which can be classified as a “constitutional instru-
ment of European public order” (Loizidou
v. Turkey, Judgment of 23 March 1995, Case No
15318/89, paragraph 75). The review it frequently
carries out on shared rules is designed to identify,
like in the case of the EU Court, the presence of a
common denominator.

For instance, in the rulings of Etxeberria,
Barrena Arza, Nafarroako Autodeterminazio
Bilgunea, and Aiarako and others v. Spain
(Judgment of 30 June 2009, Appeals No 35579/
03, No 35613/03, No 35626/03 and No 35634/
03), the Court was called upon to determine
whether a two-day period for challenging the
refusal to register candidates in the electoral pro-
cess established under Spanish law was in breach
of the provisions of the ECHR (Article 13). An
analysis of the legislation of the Member States
was deemed a useful means of orientation and
decision-making. The comparative analysis of
the systems established in Europe has thus pro-
mpted the Court to consider the Spanish decision
as “not unreasonable” and, in any event, not capa-
ble of preventing the action from being brought,
thereby ruling out any infringement of Article
13 ECHR.

In other cases, the Court relies especially on
what it draws from the law of certain member
states in its interpretation of the ECHR. In fact,
most of the principles in the conventional text are
common to the law of the European states that are
signatories to the ECHR. It is natural, therefore, to
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make use of the provisions of law, jurisprudence,
and legal scholarship which have developed in
their legal systems. However, the Court has also
defined “autonomous concepts,” that is, ways of
defining traditional concepts that are to be evalu-
ated independently from overall assessments of
state systems. In other words, the Court intends
to independently assess certain concepts in accor-
dance with the principles and terms of the ECHR.
The Court has repeatedly stressed that the ECHR
is subject to evolutionary development on account
of the rapidly shifting social environment and the
approach to rights in the member states. The
ECHR, qualified as a “constitutional instrument
of the European public order,” is also regarded as
a “living instrument.” Its interpretation by means
of comparative analyses of state constitutions and
case law facilitates a potential evolution of
European law (Canivet 2006, p. 309 ff.).

This is reflected in the judgments on the rights
of illegitimate children (Mazurek v. France, Judg-
ment of 1 February 2000, Case No 34406/97),
transsexualism (B. v. France, Judgment of
25 March 1992, Case No 13343/87), family struc-
ture (Marckx v. Belgium, Judgment of 13 June
1979, Case No 6833/74; Johnston v. Ireland,
Judgment of 18 December 1986, appeal No
9697/82), and same-sex marriage (Cossey v. UK
Schalk and Kopf v. Austria, Judgment of 24 June
2010, Case No 30141/04). One of the most sig-
nificant examples of the shift in law prompted by a
noticeable change in social attitudes and legal
developments is the ruling on the right to privacy
and the right to marry a postoperative transsexual
person (Christine Goodwin v. UK, Judgment of
11 July 2002, Case No 28957/95).

In principle, the broader the scope of the inter-
pretation that can be inferred from an analysis of
the State laws is, the easier it is for the Court to
infer the legal principles that are necessary for
interpretation. Therefore, the identification of
common indexes in state law facilitates the mon-
itoring of state discretion in relation to the protec-
tion of rights and enables the implementation of
the role of verification of the ruling judge. Only
when convergence is undetectable is it possible
for the Court to allow the acknowledgment of the
State’s margin of appreciation, which allows the

continuation of restrictive derogating measures
(García Roca 2010, p. 107 ff). It should also be
noted that the comparative role of the Strasbourg
Court is not limited to the consideration of the law
of Member States. There are many cases in which
it refers to the laws of systems that are external to
the ECHR (Rozakis 2006, p. 355), to international
law, to the law of other international conventions
on human rights, and to the jurisprudence of the
Inter-American Court. The European Court of
Human Rights has made reference to the case
law of the Inter-American Court – in particular,
in the decisions concerning the right to life, and
the prohibition of torture and inhuman treatments
(see e.g., Judgment 13.11.2012, Marguš
v. Croatia, application 4455/10; Judgment
18.12.2012, Aslakhanova and others v. Russia,
applications 2944/06, 8300/07, 50184/07,
332/08, and 42509/10)). There are additional ref-
erences to the International Court of Justice, the
UN Committee on Human Rights, and the UN
Committee against Torture. The openness to
external sources is, therefore, remarkably broad.

The impression that emerges from reviewing a
large portion of the judgments where the Court
demonstrates an interest in assessing the proce-
dures adopted in other legal orders, including
those external to the ECHR, is that the acknowl-
edgment of the constitutions, legislation, legal
scholarship, case law, and even the preparatory
work that precedes legislation and reports by the
Venice Commission, may all serve as a yardstick
for the judge to “form an idea,” to inform them-
selves and to verify the common trends among the
legal systems of the Member States, as well as
those external to the ECHR’s sphere, in order to
identify the common denominator and, therefore,
to ascertain whether a state measure might result
in a potential violation of the Convention. These
reviews are often debatable when they involve
systems that are far removed from European
ones. To conclude, this entry allows us to question
the utility of verifying Mauritian legislation to
gain an insight into the amount of deposits
required by Ukrainian law to be able to stand as
a candidate in the general elections (Sukhovetskyy
v. Ukraina, judgment of 28 March 2006, appeal
13716/02).
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